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SHOULD THE RULES OF FEDERAL CIVIL 
PROCEDURE BE ADOPTED BY THE 
SUPREME COURT OF FLORIDA? 


By HERBERT S. PHILLIPS 
Tampa, Florida 


Before the Bar of Sarasota, Florida, August 15, 1940 


Mr. President and Gentlemen: 


The most important question now being considered by the Bar of Florida is the 
advisability of adopting, as the rules of practice in the courts of this State, the rules 
of civil procedure for the district courts of the United States, adopted by the Supreme 
Court of the United States pursuant to Act of Congress of June 19, 1934. 


As soon as the rules were adopted by the Supreme Court, Mr. Chief Justice Hughes 
transmitted the same to Honorable Homer Cummings, the then Attorney General. Mr. 
Justice Brandeis was the only member of the Court who did not approve the adoption 
of the rules. 


Upon receipt of the same, Mr. Cummings, as Attorney General, transmitted the 
rules to the Congress with a copy of the letter from Chief Justice Hughes advising 
the Congress that the Supreme Court had adopted them. 


The question of the adoption of the proposed rules is not only important to the 
Bench and Bar of this State, but is also of the highest importance to the people, because 
there is nothing that so vitally affects the rights, liberties and happiness of any people 
as does the administration of justice. 


It has been said that, “The reward of truth is the administration of justice.” There- 
fore, any system of legal procedure which will aid in the determination of the truth 
in legal controversies, without unnecessary delay, should receive the approval of the 
Bench and Bar and also all the people who are willing to abide by the truth. 


In considering the question before us, I think it well that we first briefly consider 
the background, so to speak, of the federal civil rules of procedure. 


These rules did not come into being in a day. To this end influences had been at 
work for many years. Lawyers of outstanding ability had labored unselfishly and un- 
ceasingly to bring about an improvement in our old system of legal procedure. Thomas 
W. Shelton, a member of the Virginia Bar, who died before the adoption of the federal 
rules of civil procedure, headed a committee of the American Bar Association that 
unceasingly endeavored for thirty years immediately preceding the adoption of the 
rules, to persuade the Congress to pass an act authorizing the Supreme Court to promul- 
gate rules of court to govern actions at law in the federal courts. 


Homer Cummings, while Attorney General, became very much interested in improving 
the administration of justice, and, by means of his persuasive personality, splendid 
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ability, and tact, succeeded in securing the legislation necessary to give the Supreme 
Court the power to act. 


As soon as Congress passed the Act of June 19, 1934, Chapter 651, the Supreme 
Court appointed an advisory committee, composed of distinguished lawyers, judges, and 
law school instructors, among whom were such outstanding men as Honorable William 
D. Mitchell of New York, Chairman; Dean Charles E. Clark, Yale University ; Honorable 
Edgar Bronson Tolman; Professor Edson R. Sunderland of the University of Michigan 
Law School; Honorable Robert G. Dodge, of Boston; and Honorable George Donworth, 
of Seattle, to look into the matter and report to the Court. 


This commttee had the benefit of the suggestions and constructive criticism of 
several thousand lawyers as well as a large number of judges. 


The judiciary Act of 1789 gave the Supreme Court of the United States the power 
to regulate equity and admiralty practice. The bankruptcy act of 1898 gave the Supreme 
Court the same power in bankruptcy matters. 


The Conformity Act of 1872 required the federal courts to follow the procedure 
of the courts of the states in which they should happen to sit. This, of course, required 
federal judges to be acquainted with forty-eight varieties or types of procedure. The 
reasons why this proved to be unsatisfactory are self-evident and well known. 


The Act of Congress of June 19, 1934, restored to the Supreme Court the power 
which should be lodged, not only in the Supreme Court of the United States, but in 
the supreme court of every state, to provide rules for civil and criminal procedure. 
Where is the legislative body to be found that is qualified to prepare rules of procedure 
for the courts? 


The distinction between procedure in law and equity was abolished in New York 
as early as 1850. This distinction was also abolished in England in 1870. 


Accepting the foregoing as a brief background and favoring the adoption of the 
rules, let me enumerate some of the benefits which, it is conceded, will be derived from 
their adoption : 


Ist. We would, by the adoption of the rules, abolish all technical forms of actions 
at law, such as covenant, debt, assumpsit, case, trespass on the case, detinue and replevin. 
Who among you have not been puzzled at times to determine just what form of action 
under our present system of pleading in this State should be brought? 


2nd. Under the new Federal Civil Rules you simply set forth a short and plain 
statement of the claim of your client in plain English, showing that the plaintiff is 
entitled to what is claimed against the defendant. Objection has been made by some to 
the brevity of the suggested forms. Take Form 9 for instance, which is a complaint 
for negligenee. It alleges: 

1. The jurisdiction. 

2. That on June 1, 1936, in a public highway called Boylston Street in Boston, 
Massachusetts, defendant negligently drove a motor vehicle against plaintiff who was 
then crossing said highway. 


3. That as a result plaintiff was thrown down and had his leg broken and was 
otherwise injured, was prevented from transacting his business, suffered great pain of 
body and mind, and incurred expenses for medical attention and hospitalization in 
the sum of one thousand dollars; 


and coneludes: 


“Wherefore plaintiff demands judgment against defendant in the sum of ten thousand 
dollars and costs.” 
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This form, of course, would not stand up under our present system of pleading in 
this State, but it is a verbatim copy of the statutery form for negligence in Massacliu- 
setts and has been in use in that state since 1932. It is a verbatim copy of Chitty’s 
Common Law form of the action of trespass on the ease. The opinions of the Supreme 
Court of Massachusetts rate very high, and there is nothing to show that the courts 
of Massachusetts have not been doing justice in personal injury cases. 


In discussing this form at the institute held at Cleveland, which I attended in 1939, 
Dean Clark of Yale admitted that when you look at the statement of the accident, it 
appears to be quite inadequate, but, he added, “If you think further about it, what 
other things would be worth putting in?” Which questions he answered as follows: 
“Well, a lot of things that are just noise and atmosphere, such as, ‘He didn’t sound the 
horn, and he violated an ordinanee,’” but, said Dean Clark, “if you really want to get 
the picture of the case, you wouldn’t get any more detailed picture of the case by adding 
such allegations.” 


Under our system of pleading, we have fallen into the habit of alleging everything 
possible in our pleadings, contradictory and otherwise, so that if the courts hold we are 
guilty of anything it amounts to surplussage only, and it is always easier to strike out 
than to put in something the courts think we should have alleged. This practice breeds 
dilatory tactics. 


3. <A multiplicity of technical pleading under the common, law as modified by our 
statutes are done away with. We can no longer delay and, ofttimes, defeat the administra- 
tion of justice by rejoinder, surrejoinder, rebutter and surrebutter. With the aid of 
the court we will be able to determine the real issue between litigants and have a- speedier 
determination of the same by the court or a jury or by the court and a jury. 


4. Every attorney, as far as the rules of procedure are concerned, will be as much 
at home in the federal courts as in the courts of this State, because the rules will be 
the same, 


5th. We will no longer be puzzled in deciding by which door of the court we will 
enter, because there will be only one door by which we can enter. 


6th. We will no longer feel compelled to file a demurrer and a motion to strike 


at the same time in order to meet the very technical and uncertain views of the Supreme 
Court. 


7th. Under these rules it will be possible for litigants to secure a determination 
of every possible claim that each has against the other in one law suit. 


8th. It is the well considered opinion of those who have made a special study of 
the rules that they will increase the usefulness and opportunities of lawyers, and par- 
ticularly young lawyers. 


Other advantages over our system of pleading and procedure in Florida will be 
apparent from a careful and impartial reading of the rules. 


As I see it, pretrial as provided by Rule 16 is the heart and soul of the Rules. 
Eliminate pretrial and you will not travel much faster, if any, tian we have been able 
to travel under our present system of procedure. Rule 16 provides: 


“ 


that in any action the court may in its discretion direct the attorneys for 
the parties to appear before it for a conference to consider: 


First, the simplification of the issues; 
Second, the necessity or desirability of amendments to the pleadings; 


Third, the possibility of obtaining admissions of fact and of documents 
which will avoid unnecessary proof; 
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Fourth, the limitation of the number of expert witnesses; 


Fifth, the advisability of a preliminary reference of issues to a master for find- 
ings to be used as evidence when the trial is to be by jury; and 


Sixth, such other matters as may aid in the disposition of the action.” 


A royal commission appointed in England in 1936 to consider “the dispatch of 
business at common law” in the English courts, made a close study of pretrial procedure 
as employed in England. This commission was composed of Lord Peel, as Chairman, 
and other distinguished members of the English Bench and Bar. Accordng to the report 
of the commission, twenty-six public hearings were had during a period of six months. 
About seventy-five witnesses were heard. The Lord Chief Justice and many judges of 
the high court and various court officials of England, including barristers, solicitors 
and laymen, testified before the commission, The commission reported that the most 
serious cause of expense and delay in litigation in Great Britain was the great length 
of trials which could be reduced most effectively in two ways; namely, by restricting 
the issues to those seriously contested, and by simplifying the proof, which could be 
accomplished by pretrial, or as they call it in England, by a “summons for directions.” 


Pretrial has been followed with marked success in the city of Detroit for over six 
years. In Detroit every cireuit court case when ready for trail, is automatically placed 
on the pretrial docket and goes to the pretrial judge for this preliminary investigation. 
The pretrial hearing occurs about two weeks before the time when the case would usually 
come on for trial so that every case put on the pretral docket in the Detroit courts is one 
which, in the absence of a pretrial hearing, would have gone on the docket for trial within 
about two weeks. It is pointed out by the Detroit judges that two results follow such 
pretrials. First, the case may be settled and dropped from the trial list altogether; and 
second, the issues may be clarified by amendment or cut down in various ways, and the 
pretrial judge will make an entry, stating what facts have been admitted, what stipula- 
tions have been entered into, and any other matters limiting the scope or conduct of the 
trial. 


From an examination of the statistical reports, we find that during the year 1935 
there were 4,965 cases in the Detroit Cireuit Court ready for trial, that of these 2,016 
were finally disposed of at the pretrial hearing and never went to trial. In the year 1936 
there were 5,854 ready for trail and of these 2,886 were.finally determined at the pretrial 
hearing. In 1937 55.1% of the cases ready for trial in the courts of Detroit were finally 
disposed of on the pretrial hearing and never went to trial. In other words, in 1935 40.6% 
of the cases fell out on pretrial, in 1936 49.4% and in 1937 55.1%. 


At a pretrial the judge is given an opportunity to acquaint himself with all phases 
of the case so that if pretrial does not result in a settlement of the case, the judge under- 
stands the real issue or issues to be tried and does not have to wait until the witnesses have 
testified to know what the case is about and what is the real issue in the case. The court 
is an active and positive agency in administering justice and is, therefore, something more 
than a formal and technical umpire at a trial. A face-to-face conference concerning any 
matter usually obtains more satisfactory results than many contradictory pleadings ean 
ever accomplish. 


Judge James A. Moynihan, in charge of pretrial hearings in Detroit, has said, “It is 
my considered judgment that pretrial without doubt is the greatest contribution made to 
the facilitation of judicial business that the metropolitan courts of our country have seen 
... 1 am satisfied that if the bench and bar of every large city could really understand 
the virtue of this particular system, they would unhesitatingly adopt it.” 


In Dallas, Texas, the pretrial procedure was tried out in 1938. Judge John A. Rawl- 
ings in a report made to the Dallas Bar Association held on June 4, 1938, stated that 
during a period immediately preceding the test, the court had been completing jury trials 
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at the rate of seven per week, while in the first eleven weeks under the pretrial system, a 
total of 108 similar cases were disposed of. 


In his report Judge Rawlins referred to individual attempts for over a period of 
thirty years to bring about by legislation the results attributed to pretrial hearings. His 
report also states that in his opinion pretrial is a time saver for the court, for the jurors, 
for witnesses, litigants and lawyers; and that there is no longer in his jurisdiction any 


complaint of the law’s delay and that the press has editorially praised the results of 
pretrial. 


Mr. Arthur F. Kingdon, a member of the Bluefield, West Virginia, Bar, in discussing 
the New Rules in an interesting article contributed by him to the Journal of the American 
Judicature Society, makes a statement which I think is worthy of our careful considera- 
tion. Mr. Kingdon says: 


“Attainment of the goal calls for some important changes, but from our pres- 
ent position I think we can see that they are practical, and not Utopian. It is 
not Utopian nor radical to wipe out all obstructive procedure and obvious de- 
ficiencies—yes, absurdities—nor to replace some of the theatrical atmosphere with 
a more simple and dignified procedure. When we accomplish some of these 
things—and we, the American Bar, can do it—we shall restore our courts and 
our bar to a high place in publie esteem—a place which not even the staunchest 
defender of the present system will now claim for it. For the present we are 
still on the decline. Upon this the evidence is convineing. The failure is ours. 
The remedy lies with us. But it may not remain with us much longer. 


“Had we kept pace with the times our courts and our bar would have been 
given jurisdiction in many fields now occupied by administrative bureaus. If 
we promptly and courageously overhaul our methods our field of service will be 
extended, because experience is demonstrating that the administrative system is 
not satisfactory when detached from judicial supervision. The present judicial 
connection merely by appeal is inadequate. Temperate, impartial, original 
hearings are of great importance. But we shall not remedy our own defects 
by observing the failures of another system. 


“Theoretically we should not permit self-interest to influence our judgment 
in a matter which is of so much importance to the public. But as we are dealing 
with realities we know that fear of serious economic loss is partially responsible 
for the stubborn retention of the prolixity of our proceedure, and in fact of much 
of our professional work. I am convinced that this fear is groundless. In my 
opinion when we make it possible—and we can—to dispose of four or five cases 
in the time that it now takes to dispose of one, and with the same amount of 
labor that one requires, we shall prosper greatly. The cost of most legal service 
is too high, principally because of the prolixity of our methods. This, obviously, 
drives business from us. Reduce by half the amount of time and work neeces- 
sary to complete a piece of work, and the fees commensurately, and it is my 
belief that the volume of legal business will multiply tenfold. We must see to 
it, however, that we contemporaneously reduce court costs. They are far too 
high in many courts, both trial and appellate; especially the latter. ‘Printing the 
record’ is the chief offender in the costs field.” 


At the institute on federal rules held in 1938 in Cleveland, Professor Sunderland, of 
the University of Michigan Law School, while discussing Rule 16, was asked by someone 
present why a pretrial was left discretionary with the court, instead of making it manda- 
tory. Mr. Sunderland in answering this question admitted that it was entirely disere- 
tionary with each district judge to handle pretrial as he might see fit, but that they did 
not make it mandatory because if the district judges did not like the rule, it wouldr’t 
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sympathetic interest of the judge. And he added, “You cannot force a judge to be 
sympathetic.” 


We, therefore see that after all has been said and all that can be done, one of the 
most, if not the most important, rule is left for its application or enforcement to the 
discretion of the judges, and that the effective enforcement of the rules will depend, as 
always, more upon our judges than anyone else, 


| 
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work anyway and that nothing could be accomplished with respect to pretrial without the 


The August issue of the American Bar Journal contains a short address delivered by 
Mr. Justice William C. Douglas of the Supreme Court before the judicial section of the 
Texas Bar Association on July 4, 1940. Mr. Justice Douglas heads his address with a 
quotation from Woodrow Wilson, reading as follows: 


“A bar association should be greater than the individual lawyer. It should 
embody not the individual ambition of the practitioner, but the point of view of 
society with regard to the profession.” 


Following this quotation, Mr. Justice Douglas, among other things, said: 


“Those observations of Woodrow Wilson contain the working creed of all or- 
ganized efforts on the part of our profession towards the ideal of social justice. | 
They also emphasize the tremendous responsibilities on all of us for the continu- | 
ous improvement of the legal system. On its effective functioning rest many 
of the hopes of democracy. Its responsiveness to change, its efficiency, its in- 
tegrity will create an abiding faith in the virtues of the democratic processes. 
* * * No legal system can long survive, in the sense of commanding public re- 
spect and confidence, which does not comport with the people’s shrewd, native 
sense of justice. Nor should it survive. The law is not a game; it is an arbi- 
tral process. It will never be perfect because it is human. But the striving for 
that goal is part of the destiny of our profession.” 


In his address Mr. Justice Douglas givevs statistics showing how pretrial has speeded 
up the disposition of cases before the courts in the District of Columbia. 


Honorable William D. Mitchell in his address at Cleveland, said: 


“These rules have been largely derived from the federal statutes, from the 
present equity rules, very considerably from the present English rules, and also 
from the best that is found in the codes in those states which have the code 
system, 


“There are some things that are original in detail. I think there is prae- 
tically nothing in these rules that has not been given a practical trial in some 
jurisdiction.” 


Mr. Alexander Holtzoff, a very scholarly and learned Assistant Attorney General, 
who has made a special study of the rules—delivered several able addresses in favor of 
them—and written a book on them, makes, what I consider a very pertinent observation 
when he says: 


“No system of law can remain static. It must grow, and mould and adjust 
itself to the needs of the time, in order to meet the responsibilities with which 
it is charged. It is a proper function of lawyers to be in the forefront of such 
advanees, and it is the duty of every member of the legal profession to become a 
part of these great public movements.” 


After being invited to address you, I took the time, which I had not done before, to 
read as much as [ could on the subject, in fact I read the rules, and I have given you the 
benefit of what I found to be the thought and conclusion of those whose opinions and 
judgments are most highly regarded by the American Bench and Bar. 
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My research leads me to the conclusion that it is the judgment of the outstanding 
leaders of the American Bar that these rules embody the best that could be derived from 
the experience and observations of the Bench and Bar of every state. 


It may be that the Federal Rules will have to be changed and modified in order to be 
applicable to the several courts of this State, but, it seems to me, that this can be worked 
out in a satisfactory manner. This also may be true with respect to constfuctive service 
and other matters that careful and analytical study will reveal, but it is my judgment 
that the advocates for uniformity will increase and that it will not be many years before 
the essentials of the Federal Rules will be adopted and followed by the courts of all the 
states. When this takes place, 1 do not believe there will be much diversity in the econ- 
struction of the rules by the different courts. Should there be a conflict between the 
state and federal courts, I presume that we would, of course, follow the construction of 
the judges of the states when in the state courts and of the federal judges when in the 
federal courts. However, it is my opinion that no very serious conflict will arise. 


I realize that what I have presented for your consideration is more in the nature of 
a brief than an address, but I have presented the question in this manner beeause I felt 


that the opinion of those whom I have quoted would be worth more to you than my 
individual opinions. 


In conclusion may I ask: Is there any sound reason why we should seek justice in 
the state courts under one set of rules today, and tomorrow seek the same kind of justice 
in the federal courts under a different set of rules? 


COPY 


CUMMINGS & STANLEY 
1626 K Street, Northwest 
WASHINGTON, D. C. 


September 28, 1940. 
Honorable Herbert S. Phillips 


United States Attorney 
Tampa, Florida 
Dear Phillips: 

This acknowledges your letter of September 19. 

I read with interest your convincing speech urging the adoption by the Supreme 
Court of Florida of the Federal Rules of Civil Procedure. Your thoughtful and eompre- 
hensive discussion of the subject should succeed in persuading that tribunal, if it is labor- 
ing under any doubts in this matter. I want to express my appreciation of your generous 
reference to me and my part in securing the adoption of this far-reaching reform. 

The question that you raise is an interesting one. The reason why the Supreme Court 
of the United States could not adopt and promulgate the Rules without legislative author- 
ization is that it was expressly barred from doing so by a previous Act of Congress, the 
so-called Conformity Act of June 1, 1872 (U.S. Code, Title 28, See. 724), which required 
the Federal Courts to conform to State procedure in respect to actions at law. It was 
necessary to secure a repeal of this positive limitation. For that reason, the Aet of 1934 
was required to enable the Supreme Court to regulate civil procedure by rule. 

In the absence of any legislation on the subject, the courts would seem to have in- 
herent authority to regulate their own procedure. Consequently, if there is no Florida 
statute directing what form of pleading and practice the courts should follow, the judicial 
branch of the Government would appear to have authority to regulate the matter by rule 
or in any other manner that it sees fit. 


With warm personal regords, Sineerely yours, 


(Signed): HOMER CUMMINGS. 
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NEW LIGHT ON THE BAR’S ECONOMY 


By HERBERT U, FEIBELMAN 
Miami, Fla. 


The year 1933 was the worst year for the bar of Michigan since the year 1929, ac- 
cording to a most illuminating survey conducted in Michigan, by a special Committee of 
the Michigan State Bar Association to Study the Economie Condition of the Bar of that 
state. The year 1939 was the best. 


Be it remembered that the year 1933 was the year the banks were closed. It was the 
year of recovery, and followed the year when lawyers and laymen looked about for “two 
chickens in every pot, two cars in every garage.” 


The years of effort of the present Washington administration gave the lawyers the 
most lucrative year’s business. The conclusion of the Michigan bar was without regard 
to the fact that hundreds of lawyers, particularly young lawyers, have found desirable 


and profitable employment in various governmental agencies, directly and indirectly 
through the Washington administration. 


The report was submitted to the Michigan State Bar September last, and followed 
a questionnaire to all the lawyers of the State of Michigan, a highly developed agriecul- 
tural and industrial state. More than 900 separate answers were made. Large firms, 
small firms, and individual lawyers responded. All sections of the state were represented. 
Lawyers engaged in all varieties of practice and working under all sorts of conditions 
were consulted. 


Florida lawyers will undoubtedly share the view that the Michigan findings sound 
very much as if the inquiry had been pursued in this state. The experience of the Michi- 
gan bar apparently is the experience of the lawyers of Florida and likely of the Nation. 


The report further found that “during the last few years the percentage of lawyers 
who have not been making enough to live on has been abnormally high,” and that other 
professions, such as the medical and engineering professions, have shared a similar ex- 
perience. 


The question was asked: What effect las the business depression had on your pro- 
fessional income? 


Forty-six per cent of the answers to this question “report a decrease of professional 
income due to the depression, while only 3 ‘per cent report an increase from the same 
cause.” Of the rest of the lawyers, 18 per cent say that the depression had little or no 
effect on their income.” The law business traceable to the depression, such as reorganiza- 
tions, bankruptcies and the like, did not effset the evil effects to an “considerable ex- 
tent.” The report made this highly significant statement: “It is not true that the Bar 
as a whole prospers on the misfortunes of the community. The law business, generally 
speaking, is better when business is good.” This finding certainly comports with the 
views of well informed members of the Florida bar. Law book salesmen in the Flozida 
territory have reported phenomenal sales when general business was definitely on the 
upswing. 


The experience of the Michigan bar certainly parallels the experience of the com- 
munity generally. In a recent public address, the Governor of New York pointed out 
that in 1933, “our national income had fallen to less than half of what it had been in 
1929.” In short, “complete economic paralysis” obtained. Continuing he defined the 
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lot and fortune of any one group or section in the United States would inevitably help 
other groups and sections.” 


The report considers many measures to improve the present unsatisfactory economic 
condition of the bar. Included in the measures is a program of publicizing the services 
of the bar. It should be remembered that the St. Petersburg, Fla., Atlanta, Ga., and 
other bars about two years ago put on an advertising campaign, designed to advertise the 
services of the bar by dignified display advertisements in the daily press. This method 
was finally adjudged unethical and thus ended the effort. In the Michigan question- 
naire, seventy-five per cent of the lawyers or firms answering favored publicity by radio, 
newspapers and other dignified forms, and yet the American Bar Association committee 
on legal ethics prevents an appeal by propaganda that is recognized by every American 
agency seeking business. It is no longer true, as Emerson thought, that if you have some- 
thing the world desires, the world will find a path to your door. The bar is slowly but 
surely drying up, sitting behind the Maginot line of stilted and impractical legal ethics, 
while business is slowly but surely being weaned away by successful advertising, by ap- 
peal to the intelligence of the American public that has become accustomed to sitting by 
the radio or reading a newspaper to learn how to get the best products, how to obtain the 
best services. The bar of Michigan reports, by a great majority, that “if the public 
through publicity can be made to understand that going to a lawyer will be beneficial to 
their interests and the visit will help solve their problems, this would be of mutual benefit 
both to the bar and the public as well.” 


The report finds that sixty-seven per cent of the lawyers of the state admits that 
there are too many lawyers, but there seems to be no unanimity of thought as to the 
method of reducing competition within the bar. A large majority of the lawyers are 
definitely opposed to limiting the number of admissions to the bar. The lawyers of 
Michigan share the view that every young American should have an equal chance to go 
into any profession, and should not be arbitrarily prevented even if competition is on 
the rise. 


Unfair competition through real estate men, certified public accountants, trust com- 
panies, banks, justices of the peace, probate judges, notaries, members of governmental 
agencies and the like is felt by substantial majorities of the lawyers. The “cut rate” 
lawyer is another impediment to a more substantial economy at the bar. In the peninsu- 
jar section of the State of Florida this particular evil is found, a product of the real 
estate speculation and those engaged in it. 


Most remedial measures, looking towards the elimination of unfair competition and 
improved standards of admission and practice may be grouped under the general head of 
cooperation, a militant cooperation. 


This report comes at a most significant time, a period of uncertainty for the bar. 
America undertakes the greatest peace-time preparedness program in its history. Nearly 
a million and a half young men will be withdrawn from civil life to undergo military 
training. Every resource of the country is being mustered into service. The commercial 
life of the nation is being coordinated and speeded up to the end that this country shall 
have that military and naval supremacy necessary to protect our national life and our 
liberties. The immediate future, in this great process, will be an unnatural period. It 
will be as unnatural as the recent depression, and during this time, further problems will 
confront the bar, and it is doubtful whether remedial measures proposed by the Michigan 
lawyers will avail. They must await more normal times. With reduced income and 
greater taxes, the American lawyer faces a period of sacrifice through having to carry 
on with reduced income and increased taxation. A lower standard of living is inevitable. 
It may be that the American lawyer too old or otherwise unfit for military service must 
look to greener pastures for his living. 
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“TO WHAT EXTENT MAY COURTS UNDER THE 
RULE MAKING POWER PRESCRIBE 
RULES OF EVIDENCE?” 


By ALFRED E, SAPP 
Miami, Fla. 


The rules of evidence are the maxims which the sagacity and experience of ages have 
established as the best means of discriminating truth from error. (Lynch v. Rosenberger, 
121 Kan. 601, 249 Pac. 682, 60 A. L. R. 376, 378, and authorities there cited). Courts 
have always felt that such rules are somewhat of their own creation. They are generally 
regarded as procedural, rather than substantive. (1 Jones’ Commentaries on Evidence, 
Second Edition, § 4, pp. 7-8-9). 


Expressions are to be found though to the effect that rules of evidence constitute 
substantive law, and can not be governed by rules of court. (State v. Pavelich, (Wash.) 
279 Pae. 1102; 3 Eney. Evid. 196; 7 R. C. L. 1024, 1025, 15 C. J. 906, notes 61 (c)-(d); 
14 Am. Jur. 358-360; 110 A. L. R. 50; Ann. Cas. 1912D, 793, and note, 795; and Ann, 
Cas. 1914B, 1186). The only explanation for such an idea is failure to notice the plain 
distinction between rules prescribing how a fact may be proved and the doctrines of sub- 
stantive law declaring what facts may and must be proved. (10 R. C. L. 861). This is 
so because the authorities overwhelmingly support the proposition that rules of evidence 
are procedural rather than substantive. (Kring v, Missouri, 107 U. S. 221, 27 L. ed. 506, 
510; City of Chicago v. Williams, 254 Ill. 360, 98 N. E. 666, 668, 669; Wayman v. South- 
ard, 10 Wheat 1, 6 L. ed. 253, 260; R. C. L. 862; 1 Moore’s Federal Practice § 1.03, p. 40, 
et seq., and Vol. 3, same text, page 3060; and Sunderland, Character of the Rule Making 
Power Granted the U. S. Supreme Court, 22 A. B. A. J. 404-7). 


Being procedural rather than substantive, rules of evidence may be prescribed by 
courts under the rule making power because it is with procedural, as distinguished from 
substantive matters, that courts may deal under the rule making power. (41 A. S. R. 639, 
641, 642; Bronx Brass Foundry v. Irving Trust Co., 297 U. S. 230, 80 L. ed. 657, 660; 
Fullerton v. U. S. Bank, 1 Pet. 604, 7 U. S. (L. ed.) 280; Washington-Southern Nav. Co. 
v. Baltimore & P. S. B. Co., 263 U. S. 629, 68 L. ed. 480, 483; State v. Pavelich, (Wash.) 
279 Pac. 1102). 


The Federal statute under which the Supreme Court of the United States promul- 
gated the new Federal rules of civil procedure, recognizing this general principle of law, 
contained an express prohibition against abridg'ng, enlarging, or modifying the substan- 
live rights of any litigant; and we are told that the court and its advisory committee exer- 
cised great vigilance in observing this prohibition. (1 Moore’s Federal Practice, § 1.03, 
p. 40, et seq.). In view of this and the fact that the court, by Rules 43 and 44, did 
prescribe rules of evidence, any doubt which might have theretofore existed as to the 
power would seem to have been finally and definitely set at rest. 


In the past, such variations as have been made in the rules of evidence, as they 
existed at common law, have, for the most part, been prescribed by the legislature because 
of the failure of the judiciary to exercise its rule making power. An encouraging note 
though is the growing inclination on the part of courts to assert their independence of the 
legislature in this regard. (14 Am. Jur. 356). 
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Since the enactment of rules may be regarded as a species of legislative power vested 
in the courts as a necessary incident to the proper, efficient, and orderly discharge of 
their judicial functions (41 A. S. R. 639), it should logically follow that in the exercise 
of the rule making power with regard to rules of evidence the courts may prescribe them 
to the same extent as the legislature. 


Th only limitations on the authority of the legislature to prescribe rules of evidence 
are the constitutional guaranties respecting due process of law, vested rights, and the 
inviolability of contracts. (10 R. C. L. 862). These same limitations should be held to 
prescribe the extent to which courts under the rule making power may prescribe rules of 
evidence, because by observing such limitations substantive rights can not be invaded. 


These constitutional guaranties have rarely been applied to invalidate legislative enact- 
ments of rules of evidence because in general no such thing as a vested right in a rule of 
evidence is recognized (11 Am. Jur. 1202; 10 R. C. L. 863, 864); and such enactments 
usually allow parties reasonable time and opportunity to vindicate their rights in the 
courts, and for the further reason that mere changes in the form of remedies are not re- 
garded as affecting the obligation of contracts. (Fullerton v. U. S. Bank, 1 Pet. 604, 
7 U.S. (L. ed.) 280; Beazell v. Ohio, U. S. 167, 70 L. ed. 216). 


The difficuity lies in the fact that it is not easy to draw the line between the remedy 
and the right where the remedy constitutes an important part of the right. The constitu- 
tional provisions, however, are intended to secure substantial personal rights against arbi- 
trary and oppressive legislation and not to limit control of remedies and modes of pro- 
cedure, which do not affect matters of substance. The distinction is one of degree. 
(Beazell v. Ohio, 269 U. S. 167, 70 L. ed. 216). But it is hardly conceivable that the 
courts will eneroach upon substantive rights although occasionally a rule is employed to 
express, in convenient form, as applicable to certain classes of cases, a principle of sub- 
stantive law which has been established by statute or decisions. Most rules, however, are 
merely a formulation of the previous practices of the courts. (Washington Southern Nav, 
Co. v. Baltimore & P. S. B. Co., 263 U. S. 629, 68 L. ed. 480; 14 Am. Jur. 355). More- 
over, courts have always been regarded as guardians of constitutional rights. 


Following the limitations which have been applied to rules of evidence prescribed by 
the legislature, it would seem that it is competent for courts under the rule making power 
to establish new rules of evidence to be applied to trials of existing, as well as future, 
causes of action, without impairing constitutional guaranties or substantive rights, pro- 
viding each party is afforded a fair opportunity to present his case and to submit all 
the facts pertinent thereto. The inhibition against ex post facto laws is also to be kept 
in mind. (20 Am. Jur. 38). 


Other considerations to be observed are that one fact may not be made conclusive 
evidence of another material fact in controversy unless such fact is in and of itself, by 
virtue of its own force, conclusive; and that it is essential in making one fact presumptive 
or prima facie evidence of another that there exist some rational connection between the 
facts proved and the ultimate facts presumed. (20 Am, Jur. 40). 


Practically the same rules apply to criminal eases as well as civil cases, and it hardly 
need be mentioned that the burden can not be placed upon an accused to prove his inno- 
cence. (20 Am. Ju r.41, 42). 


The present tendency is to stream-line procedure in general so as to speed up the 
administration of justice; and in line with this, antiquated rules of evidence must be dis- 
carded and replaced with simple practical rules which will have the effect of making law- 
suits means to an end—justice, rather than games in which the prize goes to the most 
adroit. The subject of evidence is one of the most intricate and technical in the law, it 
probably contributes more than any other part of procedure to the delay and expense of 
litigation, it tends unduly to exalt the skillfulness of counsel as a factor in the determina- 
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tion of causes, and it gives the public an uneasy feeling of mystery and unreality in the 
administration of justiee. (Sunderland, 22 A. B, A. J. 404,7). 


The fact that the judiciary has been apathetic in this direction partly explains the 
general disrepute in which courts are held and the ever increasing number of administra- 
tive boards and commissions that are bring established to take over functions of govern- 
ment that are inherently judicial. If the courts will remedy this situation, as they have 
the power to do, in the realm of the rules of evidence, the judiciary will command the 
esteem and respect of the public whieh is greatly to be desired if not absolutely necessary 
under our form of government, 


As to how to go about the task, it may safely be laid down that the less the process 
of inquiry is fettered by rules and restraints, founded on supposed considerations of 
policy and convenience, the more certain and efficacious will it be in its operation. “The 
tules of evidence,” said Lord Ellenborough in Pritt v. Fairclough (3 Campb. 305), “must 
expand according to the exigencies of society.” The admission of every light which reason 
and experience can supply for the discovery of truth, and the rejection of that only which 
serves not to guide but to bewilder and mislead, is the great principle that ought to be 
the foundation of every system of evidence. Common experience rather than technical 
rules should be adopted as the test. Mercantile and industrial life, producing, as they do, 
nearly all the transactions of men that come before the courts of law and equity, are 
essentially practical. That which is the final basis of action, of calculation, reliance, 
investment, and general confidence in every business enterprise, may safely, in general, 
be resorted to, to prove the main fact. The courts need not discredit what the common 
experience of mankind relies upon. Judge Cooley once said that “courts would justly 
be the subject of ridicule if they should deliberately shut thir eyes to th source of informa- 
tion which the rest of the world relies upon.” (10 R. C, L. 861, 2, 3). 


The United States Supreme Court has taken the lead in certain of its recent land- 
mark decisions, (Funk v. United States, 290 U. S. 371, 78 L. ed. 369, 54 S. Ct. 212, 93 A. 
L. R. 1136; Wolfe v. United States, 291 U. S. 7, 78 L, ed. 617; and Dimick v. Shidt, 293 
U. S. 474, 79 L. ed. 603), by pointing out that the rules governing the admissibility of 
evidence and the compotency of witnesses are those which are adapted to present day con- 
ditions and not those which are of ancient origin and which have long since served their 
usefulness. It is a credit to our jurisprudence that it is still capable of such changes as 
may be necessary and as are demonstrated to be advisable for the purpose of keeping 
abreast of the times. (1 Jones’ Commentaries on Evidence, Second Edition, § 4, p. 7-8-9). 


The Supreme Court of the United States has also led out in the field of evidence by 
the new Federal Rules of Civil Procedure, Rules 43 and 44 especially, which are a product 
of the realization that there can be no thoroughly effective reform in law administration 


without an adequate treatment of the matter of evidence. (3 Moore’s Federal Practice 
3055, 3056). 


It is well known that the extensive and highiy refined rules of evidence have developed 
largely as methods of controlling juries. It has been thought that a number of exclusion- 
ary rules are essential to prevent an untrained group of men from reach'ng erroncous 
conclusions regarding the facts developed at a trial. The validity of exclusionary rules 
of evidence as aids in determining what is a particular fact situation has been denied and 
rejected in practice before administrative boards. In great measure the same result has 
been oceurring in equity suits. Even in jury actions the worth of our evidentiary law 
has been the subject of much doubt and questioning. The realization has slowly grown 
that the only universal rules of evidence are those of relevancy and materiality. When 
these rules are applied by a court or jury with average power to judge credibility better 
results are apt to be attained than by the use of many technical and refined rules that (a) 
either exclude reliable evidence of sound probative value, or (b) are so difficult in appli- 
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cation that their method of application can be drawn in question by an appellant with a 
fair chanee of securing a reversal that has no relation to the merits involved. (3 Moore’s 
Federal Practice 3060, 3061). 


The new Federal rules of Civil procedure, insofar as they deal with evidenee, consti- 
tute the cue to the extent to which courts under the rule making power may prescribe 
rules of evidence; and it may fairly be assumed that they will be improved upon from 
time to time so as to meet the exigencies of society in the interests of justice, all of which 
can be done without abridging, enlarging, or modifying the substantive rights of any 
litigant. 


IMPORTANT NOTICES 


I 

Conference of Bar Delegates will meet in DeLand on Thursday, December 5, at 19 o’clock. 
II 

The annual State-wide Legal Institute will be held at DeLand, on December 6 and 7. 
Ill 


The Executive Council will meet in DeLand on December 5 at 8 o’clock p.m. for the 
purpose of receiving invitations for the 1941 convention. Towns inviting the Association 
should have their representatives, particularly their hotel managers, present. 
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Editorials 
SEVENTH JUSTICE 


The Florida State Bar Association is very much interested in the 
passage of the proposed amendment authorizing a Seventh Justice on the 
Supreme Court of this state. 


It seems scarcely necessary to point out here the desirability of seven 
justices. In the first place, it will make impossible 3-3 decisions, except 
in unusual cases where one justice is disqualified. It will increase the 
capacity of the Court by perhaps 50% and at the same time make possible 
a more careful consideration of important cases before the Court. 


The usual apathy of citizens toward proposed amendments to the 
Constitution can be overcome in this instance if the lawyers of Florida 
will become active between now and November 5, and tell the public that 
this is a desirable amendment. 


The Committee of the Bar in charge of the campaign in favor of 


the amendment suggests that every lawyer let his opinion be known 
through the press and personally to the voters of the state. 


THE PAROLE AMENDMENT 


It is hard to see how anyone who has studied the pardon situation 
in Florida could oppose the proposed parole amendment. 


The Federal Parole system has worked admirably. Florida is one 
of three states in the Union that has no parole system. Under our present 
system convicted men are turned loose upon the public without any super- 
vision whatsoever. No effort is made to rehabilitate them, or to guide 
them into useful occupations. 


The passage of this amendment would make it possible for the Florida 
Legislature to enact an effective and workable parole system. Without 
the amendment there is some doubt as to the constitutionality of such 
legislation. 


A sympathetic administration of a sensible parole system is highly 
desirable for the handling of youthful, first offenders. We believe that 
the adoption of this amendment would be a step furthering the solution 
of our criminal problem economically and sociologically. 
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CONSTITUTION 


ARTICLE I. 
NAME 


This Association shall be known as “The 
Florida State Bar Association”. 


ARTICLE II. 
OBJECT 


The object of this Association shall be 
to advance the science of jurisprudence, to 
promote reform in the law, to facilitate 
the administration of justice, to uphold the 
standard of integrity, honor and courtesy 
in the legal profession, to encourage legal 
education and to cultivate cordial inter- 
course among the members of the Bar of 
the State of Florida. 


ARTICLE III. 
MEMBERSHIP 


The members of the legal profession of 
the State of Florida who upon the adoption 
of this Constitution appear upon the 
records of this Association as members 
thereof are hereby declared to be members 
of this Assoeiation. 

Any other white person who is a mem- 
ber of the Bar of Florida, in good stand- 
ing, or any full time member of the law 
faculty devoting time to the instruction of 
law, of such chartered law schools or uni- 
versities as are. recognized by the Supreme 
Court, may become a member of this As- 
sociation upon nomination by two members 
of the Association in good standing upon 
vote of the Association in Convention as- 
sembled, or upon vote of the Board of 
Governors, provided, however,. that the 


Board of Governors may provide for af- 
filiate student members for those students 
in the chartered law schools of the State 
of Florida, and fix the amount of annual 
dues for such student members. 


ARTICLE IV. 
ELECTION OF MEMBERS 


(a) Application for membership must 
be in writing and addressed to the Presi- 
dent of the Association. The application 
shall state the name of the applicant, the 
date of his admission to the Bar of Florida, 
his present address, and such particulars 
as shall best make known his character 
and professional status. Each application 
for membership shall bear the reeommenda- 
tion of at least two members of the Asso- 
ciation in good standing. No rejected ap- 
plicant for membership shall be again pro- 
posed for membership until after the ex- 
piration of two years, Each application 
shall be accompanied by a deposit to cover 
current dues. Each application, except 
those applying under the Group Member- 
ship Plan, shall be referred to the Associa- 
tion at its next annual meeting, or to the 
next meeting of the Board of Governors, 
whichever occurs first. The members of 
the Association or of the Board of Gov- 
ernors, at such meeting, shall thereupon 
vote on said application. Such vote may 
be either by ballot or vive voce. When 
applications are referred to an annual 
meeting of the Association one negative 
vote in every five shall defeat an election. 
When referred to a meeting of the Board 
of Governors one vote in the negative shall 
defeat an election. Under the Group Mem- 
bership Plan any active member in good 
standing of a local bar association may 
become a member of this Association upon 
certification by the Secretary or Treasurer 
of said local bar association and payment 
of his current dues. 


(b) Persons of distinetion who are 
members of the bar of another state or 
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country but not members of the Bar of 
Florida, or any person of distinetion re- 
siding in the State of Florida, if a member 
of the Bar of Florida, may upon recom- 
mendation of the Board of Governors, 
without formal nomination or certification, 
be elected by the Association in convention 
assembled as honorary members of the 
Association. Honorary members shall be 
entitled to privileges of the floor but shall 
not be entitled to vote, and shall not pay 
any dues. 

ARTICLE V. 

OFFICERS 


The officers of the Association shall be 
a President and Secretary-Treasurer. 
The President shall be elected at the annual 
meeting of the Association and shall hold 
office until the adjournment of the next 
annual meeting of the Association and 
until his suecessor is elected and qualified. 
The same person shall not be elected Pres- 
ident for two successive years. A majority 
of the votes east at such annual meeting 
shall be necessary to the election of the 
President and such vote shall in all eases 
be by ballot. The Secretary-Treasurer 
shall be elected by the Board of Governors 
and shall serve for one year. 

As early in the annual session as prac- 
tieable, preferably at the conclusion of the 
first business session, the members present 
from each cireuit shall convene and elect 
one of their number a member of the Nom- 
inating Committee. Such Nominating Com- 
mittee shall thereafter and during said an- 
nual meeting convene, upon notice from 
the Secretary-Treasurer, elect a Chairman 
and by a majority vote of the members of 
said Committee present at said meeting 
nominate a President of the Association for 
the ensuing vear, and present said nomina- 
tion to the Association. Additional nomi- 
nations may be made by members of the 
Association from the floor. Thereafter the 
names of such nominees shall be presented 
to the Association for the election of the 
President. 

ARTICLE VI. 
BOARD OF GOVERNORS 


Section 1. There shall be a Board of 
Governors of the Association, to be eom- 
posed of the President, the last retiring 
President, the Secretary-Treasurer, the 
President of the Junior Section, the Editor 


of the Law Journal and one member from 
each Congressional District, The members 
of the Board of Governors shall be elected, 
one from each Congressional District in 
the State of Florida, in the manner as 
hereinafter provided in Section 2 of this 
Article, and shall take office immediately 
upon the adjournment of the annual meet- 
ing of the Association, following their elec- 
tion. Vacancies in the Board of Governors 
shall be filled by the remaining members 
of the Board. If one person holds two 
offices on the Board of Governors he shall 
only east one vote thereon. Members of 
the Board of Governors shall hold their 
offices from one annual meeting of the 
Association until the adjournment of the 
next annual meeting, and until their sue- 
cessors are elected and qualified. 


Section 2. Election Procedure. 


(a) On or before 60 days prior to each 
annual meeting the Secretary-Treasurer 
shal! mail to each member of the Associa- 
tion entitled to a vote, residing in each 
Congressional District, a letter of instrue- 
tions about the nomination and election of 
the member of the Board of Governors 
from such Congressional District, enclos- 
ing therein a correct list of the members 
of the Asso¢iation residing in such district, 
together with a blank ballot, upon which 
each member shall write the name of one 
nominee to the Board of Governors, which 
ballot or nomination must be returned to 
the Secretary-Treasurer within 10 days 
from the date of the mailing of such bal- 
lot, if the same is to be counted. The valid 
ballots received by the Secretary-Treasurer 
shall be counted and tabulated by an Elec- 
tion Committee composed of the President, 
the last retiring President and the Secre- 
tary-Treasurer, provided, however, that 
should any of these three so designated 
be unable to serve, the President may ap- 
point some member of the Association to 
act in his stead. The two members receiv- 
ing the highest number of votes in each 
Congressional District shall be declared the 
nominees for the election to the Board of 
Governors, and shall be so notified by the 
Secretary-Treasurer, provided that if either 
declines in writing within 48 hours the 
member receiving the next highest number 
of votes shall be substituted as nominee, 
so that there will always be two nominees 
from each district. 
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(b) On or before 30 days prier to each 
annual meeting the names of the nominees 
in each respective Congressional District 
shall be placed upon a ballot and mailed to 
each member of the Association entitled to 
vote residing in such Congressional Dis- 
trict, which ballot must be marked and 
returned to the Secretary-Treasurer within 
10 days from the date of the mailing of 
such ballot, if the same is te be counted. 
The valid ballots received by the Seeretary- 
Treasurer shall be counted and tabulated 
within 10 days by the Election Committee 
hereinbefore authorized and the member 
receiving the highest number of votes in 
each Congressional District shall be de- 
clared elected a member of the Board of 
Governors of the Association from such 
Congressiona! District, and due announece- 
ment shall be made thereof by the Secre- 
tary-Treasurer in the press, 

In the event there is a tie vote in the 
election of any member of the Board of 
Governors from any Congressional District 
a ballot shall be prepared by the Secretary- 
Treasurer and distributed to the members 
of the Association from such Congressional 
District attending the next annual meeting 
of the Association, at which time the mem- 
bers so attending shall indicate their choice 
of member for such Board of Governors 
from such Congressional District, and file 
said ballots with the Seeretary-Treasurer 
before 9:00 A. M. on the Saturday of the 
Annual Convention, and the Seeretary- 
Treasurer shall, in the presence of two 
members of the Association, appointed by 
the President, cause said ballots to be 
counted, and the member receiving the 
majority of ballots shall be declared elected. 

Upon the completion of their duties the 
Election Committee authorized in this ar- 
ticle shall be discharged. Formal announce- 
ment of the election of the members of the 
Board of Governors shall be made at the 
session of the annual meeting of the Asso- 
ciation at which the President of the Asso- 
ciation is elected. 


Section 3. Miscellaneous Provisions. 


(a) The President, and in his absence 
the last retiring President, shall be Chair- 
man of the Board of Governors. 

(b) In the absence of the President and 


last retiring President, the Board shall 
select its own Chairman. 


(¢) In the event of the death or resig- 
nation of the President, the last retiring 
President shall inimediately eall a meeting 
of the Board of Governors for the purpose 
of elect*‘ng a President from its member- 
ship. 

(d) The Board of Governors shall cleet 
the Seeretary-Treasurer, and upon nomina- 
tion by the Publications Committee shall 
select the Editor of the Law Journal. 


(e) The Board of Governors shall have 
power and authority in the interval between 
meetings to do all aets and to perform all 
functions which the Association itself might 
do or perform except that it shall have no 
power to amend the Censtitution or By- 
laws nor to expel members from the Asso- 
ciation. 

(f) The Board of Governors shall man- 
age the business and affairs of the Asso- 
ciation subject to the provisions of the 
Constitution and By-Laws, and shall be 
vested with the title to all its property as 
trustees thereof, until the Association shal! 
be incorporated, and if incorporated shall 
have power to accept the act of incorpora- 
tion for and on behalf of the corporation 
and its members, and shall prepare and 
propose such By-Laws for the Association, 
in addition to those adopted by it at its 
first session, as said Board of Governors 
shall deem expedient which when adopted 
by any annual meeting of this Association, 
shall become part of the By-Laws of the 
same, 


ARTICLE VII. 
COMMITTEES 


The following standing committees and 
such other committees as the President may 
deem necessary shall be appointed annually 
by the President, each to consist of five 
members, and to serve for the year ensuing, 
unless otherwise specifically indieated here- 
in: 

(a) A Committee on Chancery Practice. 


(b) A Committee on the Common Law 
Rules. 


(ec) A Committee on Criminal Law and 
Criminal Procedure, which shall also be a 
standing Committee of the Section on Crim- 
inal Law. 

(d) A Committee on Probate Law. 


(e) A Committee on Unauthorized 
Practice of Law. 
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(f) A Committee on Legal Education 
and Admission to the Bar. 

(g) A Committee on Professional Eth- 
ics and Grievances. 

(h) A Committee on American Citizen- 
ship. 

(i) A Committee on Legislation. 

(j) A Committee on Memorials. 

(k) A Committee on Publications. 


(1) A Committee on American Law In- 
stitute. 


(m) A Committee on Public Relations. 


(n) A Committee on State Procedural 
Reform. 


The Committees shall perform the fol- 
lowing functions: 


(a) Committee on Chancery Practice: 


It shall be the duty of this Committee to 
recommend any changes in the Chancery 
practice before the courts of this state or 
in the present existing laws governing such 
practice, to the Association as in its opinion 
would improve the Chancery Practice. 


(b) Committee on the Common Law 
Rules: It shall be the duty of this Com- 
mittee to recommend any changes in the 
Comimon Law practice, the existing Com- 
mon Law Rules, or in the statutes govern- 
ing the same, to the Association as in its 
opinion would improve the Common Law 
Practice. 

(c) Committee on Criminal Law and 
Criminal Procedure: It shall be the duty 
of this committee to recommend any change 
to the present existing criminal laws and 
criminal procedure to the Association as in 
its opinion would make these said laws and 
procedure more workable. 


(d) Committee on Probate Law : It shall 
be the duty of this committee to recommend 
any changes in the Probate practice, the 


existing laws, or in the rules governing the 


same, to the Association as in its opinion 
would improve the Probate practice. 

(e) Committee on Unauthorized Prac- 
tice of Law: It shall be the duty of this 
committee to investigate any complaint on 
unauthorized practice of law; to make in- 
vestigations on its own motion, and to re- 
port its findings to the properly consti- 
tuted authority for such action as may be 
deemed advisable, together with any recom- 


mendations or suggestions that the Com- 
mittee cares to make, 


(f) Committee on Legal Education and 
Admission to the Bar: It shall be the duty 
of this committee to investigate the present 
status of legal education and admission to 
the bar, to request the Supreme Court, 
whenever the association so directs, to raise 
the qualifications for admission to the bar 
and legal education, to co-ordinate the activ- 
ities and curricula of the law schools of the 
State with the State Board of Law Exam- 
iners, to endeavor to raise the requirements 
for both general and legal education in the 
State of Florida, through appropriate 
channels. This committee shall examine 
and report upon any proposed changes in 
the system of legal education and shall 
make suggestions pertinent thereto, shall 
examine the practical workings of the laws 
now or hereafter in force in this State, 
with regard to the admission of members 
of the bar to practice in this State, or for 
candidates for such admission and shal! 
make such suggestions in relation thereto 
as the committee deem advisable. 


(g) Committee on Professional Ethics 
and Grievances: This committee shall en- 
deavor to assist the present Cireuit Court 
Commisisons in the administration of the 
rules of the Supreme Court concerning the 
diseipline of the bar and shall (a) express 
its opinion in writing concerning proper 
professional eonduct when consulted by 
members of the Association or by officers 
or committees of this Association or of local 
bar associations. Such expressions of opin- 
ion shall only be made after a consideration 
thereof by the members of the committee 
and approval by at least a majority of the 
committee; (b) to hear in meeting of the 
committee upon its own motion or upon 
complaint preferred charges of misconduct 
against any member of this Association; 


(c) to adopt such rules as it may deem 
desirable concerning the methods and pro- 
cedure to be used in expressing opinions, 
in making investigations, in hearing of 
complaints and taking of testimony. Such 
rules shall not become effective until ap- 
proved by the Board of Governors, and in 
all cases of complaints against members of 
the Association shall provide for the giving 
of a hearing to the accused with reasonable 


' opportunity to him to submit evidence and 
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argument in defense. Such report shall 
be made to such other persons or bodies as 
may be designated by the President. 


(h) Committee on American Citizen- 
ship: It shall be the duty of this committee 
to instill in the people of Florida a proper 
appreciation of the privileges, as well as 
the duties of American citizens, and to take 
steps to disseminate among the citizens of 
this State a knowledge of the history and 
theory of the constitutional government of 
the United States and a respect for the 
Constitution. 


(i) Committee on Legislation: It shall 
be the duty of this committee to advoeate 
by all proper and ethical means the adop- 
tion of the recommendations of the Associa- 
tion with respect to the enactment or repeal 
of legislation. 


(j) Committee on Memorials: It shall 
be the duty of this committee to prepare 
and present at each annual meeting of the 
Association a list of the members of the 
Association who have died during the pre- 
ceeding year. 


(k) Committee on Publications: This 
committee shall nominate the Editor of the 
Bar Journal, and present the nominations 
to the Board of Governors, and shall have, 
subject to the control of the Board of Gov- 
ernors, jurisdiction over all publications 
of the Association including the publica- 
tion of a journal by the Association, 


(1) Committee on American Law Insti- 
tute: This committee shall take such steps 
and perform such duties as shall be deemed 
necessary or advisable to cooperate with 
the American Law Institute. 


(m) Committee on Public Relations: 
This committee shall act as liaison between 
this Association and the public, provided, 
however, that no Press releases or otherwise 
shall be made by this committee except with 
the approval of the Board of Governors. 


(n) Committee on State Procedural Re- 
form: This committee shall consist of the 
Chairman of the Committees on Probate 
Law, Chancery. Practice, Common Law 
Rules and Criminal Law and Criminal Pro- 
cedure, and one other member from the 
Association at large, appointed by the 
President, which said member shall be the 
Chairman of this committee. This commit- 
tee shall study the present system of pro- 


cedure in all its phases in the State of 
Florida, and recommend any such changes 
as may be deemed by it advisable to the 
Association for consideration by it, and 
shall particularly study the question of re- 
form in procedure in the courts of this 
state. 
5. 


Each committee, upon the termination of 
its duties or term of office, shall deliver 
to the successor membership of said com- 
mittee, if such there be, or to the Secretary 
of the Asocisation, all files, information and 
data accumulated by said committee during 
its term of office, together with a copy of 
its report to the Association. 


4 


A majority of the members of any com- 
mittee present at a meeting thereof shall 
constitute a quorum for the transaction of 
business. 

5 


At each annual meeting each committee 
shall report, in writing, a summary of its 
proceedings since the last annual report, 
together with any suggestions deemed suit- 
able and pertinent to its powers, duties or 
business. 

6 


The President shall designate one of the 
members of each committee to be chairman 
thereof, and the Secretary-Treasurer shall 
be ex officio Secretary of each committee 
unless said committee shall select its own 
Secretary. 


ARTICLE VIII. 
THE PRESIDENT 


The President, or in his absence the last 
retiring President, or in the absence of 
both, anyone elected by the Board of Gov- 
ernors shall preside at all meetings of the 
Association and at all meetings of the 
Board of Governors and the Advisory 
Board, The President shall deliver an an- 
nual address at the opening of the annual 
meeting after his election. 


ARTICLE IX. 
THE SECRETARY-TREASURER 


The Seeretary-Treasurer shall keep all 
records and conduct the correspondence of 


| 
| 
| 
j 
: 


358 FLORIDA LAW JOURNAL 


the Association and perform the usual 
duties thereof. He shall collect, and by 
order of the Board of Governors disburse, 
all funds of the Association, shall keep 
regular accounts which at all times shall 
be open to the inspection of any member 
of the Board of Governors, and shall make 
annual reports of the same to this Associa- 
tion. He shall give bond in such sum as 
the Board of Governors shall decide, the 
cost of suretyship to be paid by the Asso- 
ciation. All funds of the Association shall 
be deposited in its name, in such banks or 
other financial institutions as the Board of 
Governors shall direct. 

The Secretary-Treasurer may be required 
by the Board of Governors to maintain an 
office in the State Capital during his term. 
The Board of Governors may require him 
to devote all of his time to the business of 
the Association and also may provide that 
he shall not be permitted to practice law. 
He shall be paid such compensation for 
his services as may be determined by the 
Board of Governors. A schedule of fees or 
charges may be prescribed by the Board 
of Governors for special services rendered 
by the Secretary-Treasurer to the members 
of the Association and others, which said 
fees shall be collected by the Secretary- 
Treasurer for any special services that he 
renders to any member of the Association, 
or any other, not such a member, the entire 
proceeds of such collections shall be placed 
in the general funds of the Association. 
The Seeretary-Treasurer may also serve as 
Editor of the Law Journal if the Board 
of Governors so decides, 


ARTICLE X. 
DUES 


(a) Each active member who has been 
licensed for seven years or less to practice 
law shall pay annually to the Treasurer 
the sum of Three ($3.00) Dollars. All 
other members shall pay such Treasurer 
annually the sum of Five ($5.00) Dollars, 
PROVIDED that where the entire mem- 
bership of any local bar association shall 
become members of the State Bar Associa- 
tion and such loeal bar association shall 
assume the collection and payment to the 
Treasurer of the dues of all its members, 
the annual dues of all members of such 
iocal bar association shall be Three ($3.00) 
Dollars per member. In the event that the 


entire membership of any loeal bar associa- 
tion shall become members of the State 
Bar Association in a body as herein pro- 
vided, the Secretary of the local bar asso- 
ciation shall certify to the State Bar Asso- 
ciation the names of the members of the 
local bar association in good standing on 
or before March first of each year, then 
the local bar association shall become re- 
sponsible to and be obligated to pay to the 
State Bar Association dues of said mem- 
bers in the amount of Three ($3.00) Dol- 
lars per annum for all members so certified 
as belonging to said local bar association. 
From time to time the Secretary of the 
local bar association shall certify such ad- 
ditional members of said association as 
become eligible for certification under the 
provisions of the Constitution. Provided. 
however, that in no event shall duplicate 
dues be collected from any member of this 
Association. 


All members of local bar associations so 
certified on or before March first shall be 
declared delinquent if their dues are not 
paid by June first of each year, and the 
local association shall immediately pay the 
same to the State Association or else such 
member shall be dropped from the rolls of 
this Association, Dues of all members 
certified after March first must accompany 
certification. 

The aforesaid dues shall inelude sub- 
scription to the Journal of the Association, 
the subscription price of which to the mem- 
bers shall be fixed by the Board of Gov- 
ernors from time to time. The Journal 
shall carry an account of all actions taken 
at the Annual Meeting. All other publiea- 
tions of the Association shall be issued 
upon such terms and conditions as_ the 
Committee on Publications, subject to the 
approval of the Board of Governors, shall 
provide; provided, however, that if any 
person shall become a member of the Asso- 
ciation more than six months after January 
1 of any year, he shall pay only one-half 
of one year’s dues as above specified, which 
shall cover his dues and the subseription 
to the Journal of the Association for the 
remainder of the current fiseal year. 

(b) Dues of the Association shall be- 
come due and payable January 1 of each 
year, and shall become delinquent if unpaid 
by March 1 of said year. It shall be the 
duty of the Seeretary-Treasurer to notify 
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such delinquent member, by mail, of his 
default, and upeu his failure to pay such 
dues within sixty (60) days thereafter, the 
same shall be reported to the Board of 
Governors, and it may, without further 
notice, cause the name of such member to 
be stricken from the rolls, and such mem- 
ber shall not be re-instated except upon the 
action of the Board of Governors. No per- 
son whose dues are in default shall be in 
good standing or qualified to exercise any 
privilege of membership by voting, holding 
office, or be entitled to receive the Journal 
of the Association or other literature fur- 
nished to members so long as said default 
exists. The provisions of this Article X 
apply equally and alike to all members of 
the Association, whether holding their mem- 
berships as individuals or through group 
memberships. 

(c) Upon a group membership of any 
local bar association becoming delinquent 
for any cause, the Secretary-Treasurer 
shall notify the individual members thereof, 
advising such members of the default of 
the group membership, and that they can 
maintain their membership in the State 
Bar Association by the payment of the an- 
nual dues in the amount of $3.00 and $5.00, 
as otherwise provided herein, 

(d) The Board of Governors shall have 
the right and authority to fix the amount 
of student dues. 


ARTICLE XT. 
EXPULSION 


A member of the Association guilty of 
unprofessional conduct may be expelled by 
such method of procedure as may be pre- 
cribed by the By-Laws. 


ARTICLE XII. 
ANNUAL MEETINGS 


This Association shall meet annually at 
such time and place as the Board of Gov- 
ernors may select and at such other times 
and places as may be provided by the By- 
Laws. Those present at any such meeting 
shall constitute a quorum, but no special 
meeting shall be held unless twenty-five 
members of the Association shall be present. 


ARTICLE XIII. 
VACANCIES 


The President, with the approval of the 
Board of Governors, shall fill by appoint- 


ment for the unexpired term all vacancies 
in offices and on committees whieh shall 
oceur during the year, except as otherwise 
provided herein. 


ARTICLE XIV 
SECTIONS 


(1) 


There shall be a section of this Associa- 
tion to be known as the Conference of Bar 
Delegates, acting under the By-Laws and 
directions of this Association, with such 
organization powers and duties as may be 
preseribed by this Association. 


(2) 


There shall be a section of this Associa- 
tion to be known as the Seetion of Judicial 
Administration which shall be composed of 
the several justices of the Supreme Court 
of Florida, the judges of the United States 
District Courts of Florida, the judges of 
the Cireuit Courts, and all other courts of 
record of this state, the State’s Attorneys, 
County Solicitors and others interested in 
Judicial administration, provided that such 
persons shall be members of this Associa- 
tion. 


This section shall select a Chairman and 
Secretary from its membership who shall 
hold offices for the term of one year and 
until their successors are elected, 


This section shall hold at least one meet- 
ing annually, which regular annual meet- 
ing shall be on the day preceding the date 
of the convening of the regular annual 
meeting of the Association. 

It shall be the duty of this section to 
examine procedure and recommend changes 
in the adjective law, or any changes as may 
assist in the administration of justice. 


This seetion shall report annually to the 
Association of its activities. The report 
shall be presented by the Chairman thereof 
at the annual meeting and shall receive 
consideration from the Association. It 
shall be entitled to preference over other 
business and reports except the report of 
the President or Board of Governors, or 
the program fixed by the Board of Gov- 
ernors. 

(3) 


There shall be a section of this Assoe’a- 
tion to be known as the Section on Crim- 
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inal Law and Procedure, acting under the 
By-Laws and directions of this Association, 
with such organization powers and duties 
as may be prescribed by this Association. 

This said section may adopt such con- 
stitution, by-laws, and rules of procedure as 
it deems advisable, provided the same shall 
not be in conflict with the Constitution and 
By-Laws of this Association. 


(4) 

There shall be a section of this Associa- 
tion to be known as the Junior Bar Sec- 
tion, acting under the By-Laws and direc- 
tions of this Associatien, with such organi- 
zation powers and duties as may be pre- 
seribed by this Association. 

This said section may adopt such con- 
stitution, by-laws, and rules of procedure 
as it deems advisable, provided the same 
shall not be in conflict with the Constitu- 
tion and By-Laws of this Association. 


ARTICLE XV. 
AMENDMENTS 


This Constitution may be altered or 
amended at any annual meeting of the As- 
sociation on recommendation of the Board 
of Governors by a vote of a majority of 
the members present, or without such 
recommendation by a vote of two-thirds of 
the members present, 


BY-LAWS 


ARTICLE I. 
MEETINGS OF ASSOCIATION 


Prior to each annual meeting the Board 
of Governors shall formulate a program 
for such meeting. After the adoption of 
such program by the Beard of Governors 
it shall be deemed the order of business for 
the meeting and shall not be varied except 
by unanimous consent of the members 
present. 


ARTICLE II. 
REPORTS OF THE COMMITTEES 


All reports of committees shall be pre- 
sented in printed or typewritten form. 


ARTICLE III. 
ACTIVITIES OF THE ASSOCIATION 


The legislative activities of this Associa- 
tion shall be limited to such activities or 
objectives as may be adopted by the Board 
of Governors. 


ARTICLE IV. 
PROCEDURE 


(a) No person shall speak more than 
ten minutes at a time or more than twice 
on one subject, except as indicated on the 
formal program prepared by the Board 
of Governors. 


(b) Every resolution shall be in writ- 
ing and unless of a formal character or 
presented by a committee shall be referred 
by the Chair on presentation, without de- 
bate, to an appropriate committee for con- 
sideration and report. No resolution which 
is neither favorably reported by a com- 
mittee nor adopted by the Association shall 
be published in the proceedings of the 
meetings, 

(c) No legislation shall be recommend- 
ed, approved or disapproved by the Asso- 
ciation unless there has been a report of a 
committee thereon and unless such action 
be taken by a vote of a majority of the 
members present at a meeting. 

(d) No resolution complimentary to an 
officer or member for any service per- 
formed, paper read or address delivered, 
shall be considered by the Association. 

(e) No matter shall be discussed in any 
meeting of the Association except such 
matters as are within the object of the 
Association as stated in its Constitution. 


ARTICLE V. 
OFFICERS AND COMMITTEES 


(a) The term of office of all officers 
elected at any annual meeting shall com- 
mence at the adjournment of such meeting. 


(b) Upon recommendation of the Board 
of Governors the President may appoint 
special committees between meetings. 

(ec) Committees shall meet at such time 
and place as may be designated by the 
Chairman thereof; provided that the Presi- 
dent of the Association shall have the power 
to convene a meeting of any standing or 
special committee. 
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ARTICLE VI. 


BOOKS AND PAPERS OF THE 
ASSOCIATION 


All papers, addresses and reports read 
before the Association or submitted to it 
shall be lodged with the Secretary and be- 
come the property of the Association, and 
may be published by the Committee on 
Publications, unless otherwise provided by 
the Board of Governors. 


ARTICLE VII. 
PRIVILEGES OF THE FLOOR 


Members of the bar of any foreign coun- 
try or any state, district or territory, who 
are not members of the Association, may 
be admitted to the privileges of the floor 
at any meeting of the Association. 


ARTICLE VIII. 


THE SECRETARY-TREASURER’S 
REPORT 


The report of the Secretary-Treasurer 
shall be examined and audited annually by 
a committee or a public accountant ap- 
pointed by the President. 


ARTICLE IX. 
BOARD OF GOVERNORS 


The Board of Governors shall meet at 
such time and place as shall be designated 
by the President of the Association, or in 
the event of his absence from the State, 
sickness or disability, upon the eall of the 
last retiring President, or in the event of 
the absence, sickness or disability of both 
of these, then upon the eall of any three 
members of the Board of Governors. The 
Secretary-Treasurer shall be ex-officio See- 
retary of the Board of Governors. Five 
shall constitute a quorum thereof. 


ARTICLE X. 
SPECIAL MEETINGS 


Special meetings of this Association, 
upon thirty (30) days’ notice thereof to the 
members, may be called by the President 
upon request of the Board of Governors 
whenever in its judgment the business to 
be attended to shall be of sufficient exi- 
gency or importance to justify such call. 


ARTICLE XI. 
WITHDRAWALS 


Any member of the Association may with- 
draw from the same upon full payment of 
all dues, upon notice to that effect in writ- 
ing transmitted to the Seeretary-Treasurer 
and by him referred to the Board of Gov- 
ernors and approved by said Board, or the 
Chairman thereof, unless at such time there 
shall be pending against the said member 
a complaint of unprofessional conduct. 


ARTICLE XII. 
COMPLAINTS AND GRIEVANCES 


(a) Whenever it shall be made to ap- 
pear to the Committee on Professional 
Ethies and Grievances by complaint, in 
writing, that any member of the Associa- 
tion has been guilty of unprofessional con- 
duct, or upon the motion of the Committee 
itself, such matter shall be investigated by 
the Committee. If a complaint shall be 
filed, as aforesaid, against any member of 
the Association, a copy thereof shall im- 
mediately be transmitted to such member 
and an opportunity for a hearing by him 
in person or by counsel, as he may desire, 
shall be allowed. If the Committee of its 
own motion shall undertake to investigate 
the profesional conduct of any member of 
the Association no report shall be made of 
such investigation unless the Committee, or 
some member thereof, shall file formal 
charges against such member, whereupon 
a copy thereof shall be transmitted to him 
and an opportunity for a hearing afforded, 
as hereinabove provided. 

(b) If upon any charge of unprofes- 
sional conduct as aforesaid, a member of 
this Association shall be found guilty by 
the Committee on Professional Ethies and 
Grievances such Committee shall file its 
report, in writing, with the Seeretary- 
Treasurer of the Association and_ shall 
transmit a signed copy thereof, including 
all testimony taken by the Committee, for 
appropriate action, to the Cireuit Court 
Commission of the Cireuit in which the 
accused member resides and a like copy 
shall be transmitted to the State’s Attorney 
of such Cireuit, and a copy to such other 
persons as may he designated by the Presi- 
dent. 


(c) Upon the request of the Committee 
on Professional Ethies and Grievances, and 
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subject to the approval of the Board of 
Governors both as to the exercise of the 
power herein granted and the person or 
persons to be appointed, the President of 
the Association, after the institution by 
the proper State authorities in any of the 
courts of this State of proceedings to dis- 
bar a member of this Association, shall ap- 
point one or more members of this Associa- 
tion, in good standing, to cooperate with 
the State’s Attorney, or other proper State 
officer representing the State in such pro- 
ceeding. 

(d) Upon the disbarment or suspension 
of any member of this Association he shal! 
automatically cease to be a member of this 
Association. 


ARTICLE XIII. 
PARLIAMENTARY PRACTICE 


Except as herein otherwise provided, all 
proceedings at annual meetings of the Asso- 
ciation shall be in accordance with “Roberts’ 
Rule of Order”. 


ARTICLE XIV. 
AMENDMENTS 


These By-Laws may be altered or amend- 
ed at any annual meeting on recommenda- 
tion of the Board of Governors by a vote 
of a majority of the members present, or 
without such recommendation by a vote of 
two-thirds of the members present. 


CONSTITUTION OF THE 
CONFERENCE OF 
BAR DELEGATES 


Section 1. Purpose. The purpose of 
this Conference is to create a better under- 
standing between the members of the Flor- 
ida Bar and freer exchange of ideas among 
the delegates to the meetings of the State 
Bar Association, to encourage and maintain 
proper standards of professional conduct 
and to cooperate with the Florida State 
Bar Association in its program and pur- 
poses, 

Section 2. Membership. The member- 
ship shall consist of delegates from the vari- 
ous bar associations of the State, to be 
selected as follows: 


Five delegates from the Florida State 
Bar Association, two delegates from each 


local, County or Judicial Bar Association, 
provided that associations having a mem- 
bership greater than fifty shall have an 
additional delegate for every twenty-five 
additional members or fraction thereof. 
Delegates from local associations shall be 
chosen as the several associations may de- 
termine. They shall be certified to the 
Secretary before the meeting of the Con- 
ference. The delegates from the State Asso- 
ciation shall be appointed by the President. 


Section 3. Officers. The President of 
the State Association shall be ex-officic 
chairman of, and shall perform the several 
executive duties pertaining to this Con- 
ference, but a chairman pro tem may be 
elected by the delegates in case of the ab- 
sence or disability or the President of the 
State Bar Association. The Secretary of 
the State Bar Association shall be Secre- 
tary of the Conference, 


Section 4. Advisory Board. There shall 
be an Advisory Board of the Conference of 
Bar Delegates, to be composed of the Presi- 
dent, the Secretary-Treasurer and one mem- 
ber elected from each local bar association 
having group affiliation in the State Asso- 
ciation, such member to be the Chairman 
of the local delegates to the Conference of 
Bar Delegates at their meetings. Those 
members of the Advisory Board elected 
from and by the local bar associations 
having group affiliations in the State Asso- 
ciation shall be elected by the local bar asso- 
ciation January 1 of each year to serve for 
the ensuing fiscal year of the State Bar As- 
sociation, and their election shall be certi- 
fied by the Secretary of the loeal bar asso- 
ciation to the See’y-Treas. of the State As- 
sociation by February 1 of each year. Pro- 
vided, if such local bar association does not 
so elect its member of the Advisory Board 
as herein provided, and within the time lim- 
ited, then the Board of Governors may fill 
such vacancy. Provided, further, that there 
shall be no carry-over of such member of 
the Advisory Board. Provided, further, that 
no member of the Advisory Board elected 
by a local bar association shall be eligible 
to hold any other office in the Association 
during his term of office as a member of 
said Board. 


The Advisory Board shall meet at least 
twice a year, one meeting to be held simul- 
taneously with the convening of the annual 
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convention and the other meeting simul- 
taneously with the convening of the Mid- 
Year Conference of the bar delegates, and 
upon call of the President. 


The Advisory Board shall act in an ad- 
visory capacity to the officers of the Asso- 
ciation, and furnish liaison between local 
bar associations and the State Bar Associa- 
tion. Said Board shall bring to the atten- 
tion of the State Bar Association all mat- 
ters presented to it by the local bar assoeia- 
tions affecting the practice of law in this 
State, or such other matters as in the opin- 
ion of the Board shall be beneficial to the 
Association or any of its members, by 
resolution, or in such other form as said 
Board may determine. Said Board shall 
endeavor to maintain a deeper and closer 
contact between the local bar associations 
and the State Bar Association, 


Section 5. Meetings. The Conference 
shall hold not less than two meetings an- 
nually, at such times and places as_ the 
President may direct and eall, provided 
that one of said meetings shall be held the 
day next preceding the meeting of the State 
Association, and another of said meetings 
shall be designated the “Mid-Year Con- 
ference of Bar Delegates”. 


Section 6. Conduct of Business. The 
Conference shall have no power to make 
any decision binding upon the Association, 
but action approved by a majority of the 
Conference shall be reported to the Associa- 
tion for such action as said Association 
may deem proper. Propositions discussed 
in and disapproved by the Conference shall, 
upon the majority vote of the Conference 
be reported to the Association with a brief 
statement of the grounds urged and op- 
posed. 


Lod 


Section 7. The Conference may adopt 
further rules and regulations for its gov- 
ernment, consistent with the Constitution 
and By-Laws of this Association. 


Section 8. Call and Quorum. When the 
President shall issue a call for a meeting of 
this Conference with the purpose thereof 
and the time and place of the called meet- 
ing, notice thereof shall be transmitted by 
the Secretary of this Conference to the 
President of every local, county and Judi- 
cial Cireuit Bar Association in the State, 
and to the five delegates elected by the 


State Association at least ten days prior to 
the time set for the meeting. The delegates 
present at said time and place shall econ- 
stitute a quorum. 


CONSTITUTION OF SECTION ON 
CRIMINAL LAW AND PROCEDURE 


ARTICLE I. 


Section 1. Purpose. The purpose of 
this section is to examine and report upon 
needed changes in the criminal law and 
criminal procedure in the State and to ob- 
serve the practical workings of the Crim- 
inal Courts and the administration of the 
criminal law in the State, and to report 
thereon with its recommendations and sug- 
gestions. 


Section 2. Membership. The member- 
ship shall consist of any member of the 
Association who enrolls in the seetion, or 
who is interested in criminal law and pro- 
cedure. 


Section 3. Officers. The officers of 
this section shail be a Chairman and a 
Seeretary. The Chairman shall perform 
the usual duties pertaining to such office 
and preside over meetings thereof. The 
Secretary shall perform the usual duties 
pertaining to his office. 


Section 4. Meetings. The scetion shall 
hold at least one meeting a year, immedi- 
ately preceding the meeting of the State 
Association, 


Section 5. Conduct of Business. The 
section shall have no power to make any 
decision binding upon. the Association, but 
action approved by a majority of the sec- 
tion shall be reported to the Association 
for such action as said Association may 
deem proper. Propositions diseussed in 
and disapproved by the section shall, upon 
the majority vote of the section, be reported 
to the Association with a brief statement 
of the grounds urged and opposed. 


Section 6. The section may adopt fur- 
ther rules and regulations for its govern- 
ment, consistent with the Constitution and 
By-Laws of this Association. 


Section 7. Committees. The Chairman 
may appoint such committees as in his 
opinicn is deemed necessary, providing 
however that the standing committee of the 
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State Association on Criminal Law and 
Procedure shall be the standing committee 
of this section. 


CONSTITUTION AND BY-LAWS 
OF 
JUNIOR BAR SECTION 


ARTICLE I.—OBJECTS 


The Junior Bar Section of the Florida 
State Bar Association is formed for the 
purpose of fostering discussion and inter- 
change of ideas relative to the duties, re- 
sponsibilities and problems of the younger 
members of the legal profession, aiding 
and promoting their advancement, encour- 
aging their interest and participation in 
the activities of the Florida State Bar Asso- 
ciation and in general to further the pur- 
poses and objects of the Florida State Bar 
Association. 


ARTICLE U.—MEMBERSHIP 


All members of the Florida State Bar 
Association who have not yet reached the 
age of thirty-six years may be enrolled 
as members of the Junior Bar Section. 


ARTICLE III.—OFFICERS 


The officers shall be a President, a Sec- 
retary-Treasurer and an Executive Com- 
mittee of six members, one of whom shali 
be the last retiring President. 


ARTICLE IV.—ELECTION OF 
OFFICERS 


The officers shall be nominated from the 
floor and elected by ballot of the members 
present at the annual election which shall 
be held at the annual meeting of the Flor- 
ida State Bar Association. A majority of 
the votes cast for each officer shall be 
necessary for election. 

The officers shall hold office until their 
successors are elected. Vacancies in any 
office shall be filled by appointment of 
the Executive Committee until the next 
annual election. 


ARTICLE V.—PRESIDENT 


The President shall preside at all regular 
meetings of the section, and shall be a 


member and Chairman of the Executive 
Committee. He shall perform such other 
duties as the Exeeutive Committee may 
from time to time prescribe. 


ARTICLE VI.—SECRETARY- 
TREASURER 


The Seeretary-Treasurer shall keep the 
record of the proceedings of the Junior 
Bar Section and of the Executive Com- 
mittee, keep a roll of the members, attend 
to correspondence, issue notices of meet- 
ings, collect and disburse all funds, subject 
to the control of the Executive Committee, 
and perform such other duties as the Exee- 
utive Committee may require. 


ARTICLE VII.—EXECUTIVE 
COMMITTEE 


The Executive Committee shall consist 
of six elected members, chosen as provided 
in Article IV, one of whom shall be the 
last retiring President, the President, who 
shall be ex-officio Chairman of the Execu- 
tive Committee, and the Secretary-Treas- 
urer. 


The Executive Committee shall have the 
general management and control of the 
affairs of the Junior Bar Section, subject 
to the Constitution and By-Laws of the 
Florida State Bar Association and these 
Regulations. The Executive Committee 
shall assist and ecoperate with the officers 
and committees of the Florida State Bar 
Association and it may recommend to the 
President thereof members of the Junior 
Bar Section to serve upon the various com- 
mittees of the Florida State Bar Associa- 
tion. 

The Executive Committee shall fill by 
appointment any vacaney occurring in any 
of the offices of the Junior Bar Section 
and it may designate one of its members 
to perform temporarily the duties of the 
Chairman in ease of his absence or inability 
to act. 


ARTICLE VIII—MEETINGS 


The regular annual meeting shall be held 
each year at the same time and place as 
the annual meeting of the Florida State 
Bar Association. District meetings may be 
held at such time and place as the Exeeu- 
tive Committee shall determine. 
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ARTICLE IX.—ORDER OF 
BUSINESS AT MEETINGS 


The order of business at meetings shall 
be as follows: 


1. Report of Executive Committee, 

2. Reports of Committees. 

3. Miseellaneous business. 

4. Nomination and election of officers. 


No person other than one making a 
committee report shall speak more than 
ten minutes at a time. 


The usual parliamentary rules of order 
shall govern all meetings. 


ARTICLE X.—AMENDMENTS 


These Regulations may be altered or 
amended by a two-thirds vote of the mem- 
bers present at any regular meeting. 


ARTICLE XI.—DISTRICT CHAIRMEN 


There shall be a District Chairman for 
each Judicial Cireuit of the State of Flor- 
ida, to be appointed by the President of 
the Section with the advice and consent of 
the Executive Committee. 


Changes in Law Firms 


L. EARL CURRY and M. C. VANN of 
Miami, Florida, have announced the dis- 
solution of the firm of Curry and Vann. 
Mr. Curry will practice alone at their for- 
mer location in the Ingraham Building, 
while Miss Vann has opened her own office 
at 503 Ingraham Building. 


WILTON ROWE and HAROLD A. 
BOIRE have opened law offices in the 
Exchange Building in Orlando, for the gen- 
eral practice of law. 


C. FARRIS BRYANT, formerly in the 
office of Comptroller J. M. Lee, has re- 
turned to his home in Oeala and has opened 
an office for the general practice of law. 


JAMES B. HODGES, JR., son of the 
late J, B. Hodges, of Lake City, has opened 
an office for the general practice of law 
in the Morrison Building, Lake City. 


They Say That --- 


Ernest McClurg has been elected attorney 
for the Budget Commission of Polk Coun- 
ty, sueceeding Vernon Rawls, now Captain 
in the Judge Adjutant’s Department in 
Washington. 


John Dickinson is the new Chamber of 
Commerce President of St. Petersburg. 


John Marshall Green has been appointed 
county proseeuting attorney of Marion 
County. 


John S. Byington is the new City Judge 
of Daytona Beach, succeeding Curtis H. 
Gardiner. 


FIRST INSTITUTE HELD 


The first Cireuit Institute was held by 
the Twelfth Judicial Cireuit in Sarasota 
on October 5. Dewey A. Dye was the 
presiding officer and was assisted in ar- 
rangements and entertainments by Paul C. 
Albritton, J. Douglas Arnest and Oliver 
Folmar. 


Addresses were made by Warren Jones, 
Jacksonville, Chairman of the Legal Insti- 
tute Committee of the Florida State Bar 
Association; J. Velma Keen, Tallahassee, 
President; and John Dickinson, St. Peters- 
burg, Secretary. 

Albert B. Bernstein of Miami and Edwin 
M. Clarke of Jacksonville discussed “Mer- 
chantable Titles and Conveyancing in Flor- 
ida.” 


FOR SALE: Used Northeastern Re- 
porter and Northeastern Shepard’s 
Citator, up to date, excellent condi- 
tion, reasonable terms or reduction 
for eash. Donald Walker, Box 571, 
Orlando, Florida. 
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TWELFTH CIRCUIT 


James A, Franklin of Fort Myers was 
named president of the Twelfth Judicial 
Cireuit Bar succeeding Dewey A. Dye of 
Bradenton, at a meeting in Sarasota on 
October 5. Vice presidents elected were: 
Lamar B. Dozier, Sarasota County; George 
Hiteheoek, Manatee County; J. L. Dunean, 
Collier County; Earl Farr, Charlotte Coun- 
iy; George Leitner, DeSoto County; Judge 
Ryder, Hendry County; David Elmer 
Ward, Lee County; and Jimmy Couse, 
Glades County. 

Glenn Terrell, Chief Justice of the Flor- 
ida Supreme Court, was the principal 
speaker. Warren Jones, of Jacksonville, 
Chairman of the Institute Committee, and 
J. Velma Keen, President, were also 
speakers. 


EIGHTH CIRCUIT 


Barton T. Douglas has been named head 
of the E:ghth Judicial Circuit Bar succeed- 
ing W. B. Watson, Jr. 

Other officers elected at the meeting in 
Gainesville on September 12 were: 

Joe C. Jenkins, Vice-president; Clark 
Gourley, Secretary-Treasurer. Directors in- 
clude E. Covington Johnston, John A. H. 
Murphree and Ira J. Carter, Jr. 


FIFTH CIRCUIT 


Wallace E. Sturgis was named President, 
James M. Smith, Jr., Secretary, and W. 
Robert Smith, Treasurer of the Fifth Ju- 
dicial Bar Association on September 12. 


FIRST CIRCUIT 


Lewis H. Tribble, assistant attorney gen- 
eral in charge of revision of statutes of 
Florida, spoke at a meeting of the Society 
of the Bar of the First Judicial Cireuit 
held in Pensacola on September 18, 


JACKSONVILLE BAR 


George P. Garrett, of Orlando, was the 
guest speaker for the Jacksonville Bar on 
October 10, discussing the proposed amend- 
ments to the Constitution to be voted on 
in the November election. 


ORANGE COUNTY BAR 


The Orange County Bar held its regular 
Fall meeting on October 10 with Major 
Phillips Melville, commanding officer of 
the 23rd Composite Air Group, Orlando 
Army Air Base, as its principal speaker. 


CLEARWATER BAR 


The Clearwater Bar heard Archie Clem- 
ent, state representative from Pinellas 
County, at their monthly meeting on Octo- 
ber 4. Mr. Clement discussed proposed liti- 
gation and constitutional amendments to 
be voted on in the November election. 
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Editor’s Note: We are giving a trial to “Disciples of St. Ives.” Let us know whether 
you like it. It is edited by Harold W. Reitman, a world war veteran, a graduate of Fordham, 
practicing lawyer in New York 1922-1935, and Financial Editor of Coming Events, Inc., 1936-38. 


SUPREME COURT OF FLORIDA 
Tallahassee 
Mr. Harold W. Reitman 
Editor, Disciples of St. Ives 
Florida Law Journal 
Lakeland, Florida 


Dear Mr. Reitman: 


Your column in the Florida Law Journal, Disciples of St. Ives, is a refreshing 
thought and merits the enthusiastic sympathy of every lawyer. There is something 
deeper than casual reflection to be inspired from having the name and fame of that great 
judge and the only ‘lawyer ever to be made a saint frequently flashed in our prescnee. 
The Bar and the philosophy of the present will be enriched by a constant tineture of the 


spirit of St. Ives. 


Here’s hoping that your column will be read eagerly and that it may bomb our 
mental processes out of the dugouts into which some of them are alleged to have retreated. 


Sineerely yours, 


(Signed) Glenn Terrell. 


ACKNOWLEDGMENT 


We are grateful to Honorable H. L. 
Sebring of the Eighth Judicial Cireuit for 
having suggested the name of this e»lumit. 


AN END IS AN END 


In 1939 two hundred ninety petitions for 
rehearing were made to the Supreme Court, 
of which two hundred eighty were denied. 
In the January to June Term one hundred 
nineteen such petitions were made, of which 
one hundred thirteen were denied. 


Lawyers contemplating petitions for re- 
hearing might well recall the closing lines 
of the Desert Song: 

“An end is an end, and whether it comes 

On the winged heel of an hour, or the 

Cruteh of a century, and end is an end.” 


SINGULAR 

On May 28th, Guyte P. MeCord, Secre- 
tary of the State Board of Law Examiners, 
who issues the certificates to practice law in 
this State, had the singular pleasure of pre- 
senting a certificate to his son, Cuyte P 
McCord, Jr. Guyte McCord, Jr., will prae- 
tice in Tallahassee in association with Sen- 
ator LeRoy Collins, former law partner of 
his father. 


INSCRIPTIONS 


Over the entrance to the Library of the 
Florida State College for Women at Tal- 
lahassee is inseribed : 

“The Half of Knowledge is to Know 
Where to Find Knowledge.” 


We think the State should be consistent 
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and inscribe over the entrance to all State 
buldings, words that will indicate the pur- 
poses which they serve. We suggest that 
for the inscription over the entrance to the 
main cell block at the State Prison at Rai- 
ford the following be used: 


“The bricks with which prisons are 
built 

Are built with bricks of shame, 

And barred lest Christ may see 

How men their brothers maim.” 


—Osear Wilde. 


And for inscription over the entrance to 
the recreation hall at Raiford the following 
is suggested : 

“When the enterprising burglar isn’t 

burgling, 

And the cut-throat isn’t occupied in 

crime, 

He loves to see the little brook 

a-gurgling 

And listen to merry village chime.” 

—Pirates of Penzance. 


A SON RETURNS 


When W. A. McRae, Jr., returned to the 
University this Fall it was as professor of 
Criminal Law, Insurance, Court Practice 
and Equity Pleading. 

When McRae was a student at the Uni- 
versity he was a member of the 1928 foot- 
ball team, which was the national high- 
scoring champion. Later selected for the 
Rhodes Scholarship, he studied at Oxford 
and graduated B. Litt. The University is 
proud of MeRae, a student who became a 
professor. 


ALIBI 


An alibi is a legal defense which under- 
takes to establish that you were there where 
you were not in order to prove that you 
were not there where you were. 


LANDMARK DEFINITIONS 


“Diseretion is not vagrant and uncon- 
fined, but is canalized between the well- 
defined banks of reason and Justice.”— 
Cardoza. 

“Detached reflections cannot be expected 
in the presence of an uplifted knife.”— 
Holmes (on self defense). 


“Good will is the disposition of a pleased 


customer to return to the place where he 
was well treated.”—Cardoza. 


This column solicits readers to send in 
landmark definitions, for which appropriate 
acknowledgment will be made. 


RETURNS TO PRACTICE 


Thomas J. Ellis resigned as Assistant At- 
torney General in July and opened law 
offices in Tallahassee. Jean handled over 
one hundred fifty criminal cases on appeal 
during his last sixteen months in office, 
winning well over eighty-five per cent of 
them, which established a record in the 
Attorney General’s office. 


LOVABLE LAWYER 
A sidewalk lawyer with his curbstone 
library may be up against a stone wall if 
his ease is not concrete. 


NO LONGER A CONTEST 


Gus Edwards, of the Georgia Bar, re- 
lates the story of Will Irwin, the author, 
holding forth on the superiority of Cali- 
fornia over Florida as a winter resort. 

“Florida,” he said, “is too relaxing. This 
is due to the fetid air of the swamps. When 
a young man is examined for admission to 
the Florida Bar the examination is likely 
to run something like this: 

Young man, are you malaria-proof? 

Yes sir. 

Can you ride? 

Yes sir. 

Do you own a horse? 

Yes sir. 

Is he a good swamp swimmer? 

Yes sir. 

Then, young man, we welcome you to the 
practice of law in this District. 


PERMANENT HOME-COMING 


October 18 and 19 were Home-Coming 
for the alumni of the University of Florida. 


But for Seldon F. Waldo it was a perma- 
nent home-coming. Graduated from the 
University in 1939 Seldon was associated 
with Moorehead and Pallot in Miami for 
a year and returned recently to Gainesville, 
the city of his birth, to practice law. 
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HE MUSTN’T HUNT 


Marshall Edwards vacationed the entire 
month of December, 1935, and hunting he 
went. When he returned he discovered he 
had been nominated and elected City Coun- 
cilman of Bartow. The following year he 
was elected Mayor and two years later re- 
elected for another three year term which 
will expire December 31, 1940. This De- 
cember Marshall had better be sure not to 
go hunting, for he intends to devote all of 


his time to his law practice after January 
first. 


SILKEN THREAD 


A law practice is a delicate thing. Bound 
together by a silken thread called Good 
Will, it holds together so long as the lawyer 
keeps the confidence of his clients. The un- 
fortunate incident that invariably happens 
in a lawyer’s career may be superior or fatal 
to his practice, depending on his reputation 
as a member of the Bar. 


REVISED STATUTES 


The preliminary edition of the Revised 


Statutes has gone to press. It will be pre- 
sented to the Legislature next April, If 
adopted the revisors will prepare immed- 
iately the manuscript for the permanent 
edition, which may be ready by October, 
1941, but not later than January, 1942. It 
will consist of one volume of about 2500 
to 3000 pages and will sell for $10.00 or 
less. 


The book of annotations will consist of 
one volume of about 1500 to 2000 pages, 
and, also, will sell for $10.00 or less. The 
revisors expect to finish this book by March, 
1942. It will annotate Statutes, Court Rules 
and the Constitution of the State of Flor- 
ida. No effort will be made to digest general 
principles of law which are not statutory. 

All of the revisors are assistant attorneys 
general. Lewis H. Tribble of DeLand is 
Revisor, Fred M. Burns of Jacksonville is 
Associate Revisor and James C. Adkins, 
Jr., of Gainesville is Assistant Associate 
Revisor. To these lawyers, whose untiring 
efforts are making possible this noteworthy 
advancement in Florida jurisprudence, the 
members of the Bar will make known their 
profound appreciation. 


COMMITTEE ON SEVENTH JUSTICE 
AMENDMENT WORKING FOR 
ITS PASSAGE 


The special committee, appointed by 
President Keen to sponsor the passage of 
the proposed constitutional amendment for 
inereasing the number of Justices of the 
Supreme Court of Florida from six Justices 
to seven, has been actively working to call 
the amendment to the attention of the voters 
of the State, and inform them as to reasons 
for its passage. The Committee has en- 
countered little opposition to the amend- 
ment, but finds considerable apathy, which 
the Committee is seeking to overcome. 


Cooperating with the Committee in this 
work are the Public Relations Committee 
of the Association, of which Robert R. 
Milam, of Jacksonville, is Chairman, and 
the Junior Bar Section, headed by Lance 


Lazonby, of Gainesville, and other members 
of the Bar. 


On September 21st, a well attended meet- 
ing of the Committee was held in Jackson- 
ville, in the offices of William Bond, at 
which conference the situation was fully 
diseussed, and a plan of campaign laid. 


Members of the Committee are Manley 
P. Caldwell, of West Palm Beach, Chair- 
man; Dan Redfearn, of Miami, William 
Fisher, of Pensacola, Onan Whitehurst, of 
Brooksville, William C. Lantaff, of Miami, 
Wm. B. Bond, of Jacksonville, Talbot 
Whitfield, Jr., of Tallahassee, L. O. Ste- 
phens, of Fort Pierce, Martin Caraballo, 
of Tampa, John Fite Robertson, of Sara- 
sota, C. V. McClurg, of Lakeland, and W. 
J. Gardner, of Daytona Beach. 

The Committee solicits the active support 
of all of the lawyers in Florida toward 
securing the passage of the amendment on 
November 5th, as it is considered a matter 
of vital importance to the entire Bar. 


370 FLORIDA LAW JOURNAL 


THE SEVENTH JUSTICE AMENDMENT 


The 1939 Legislature by Joint Resolution Number 54 directed that an amendment to 
increase the membership of the Supreme Court of Florida from six Justices to seven, and 
providing for division of the Court, be submitted to the electorate in the general election 
of 1940. 


The principal provisions of the amendment relate to the addition of a seventh justice 
to the Supreme Court and the method by which the Court as then constituted may work in 
two separate and distinct divisions. 


History of Supreme Court 


The territory of Florida, in 1838, adopted what was known as the State Constitution 
of 1838. Apparently this Constitution was formulated so that it would be available for 
immediate use upon the admission of the territory of Florida into the Union. It was 
provided that the Supreme Court would consist of the four Cireuit Judges. They were 
to be first elected by the Legislature for a term of five (5) years and then for the term 
of and during good behavior. The Court was to meet at least once a year. The first 
session was the January term, 1846, after Florida was admitted to the Union in 1845. 


An amendment in 1848 changed the term of office to eight (8) years. 


The amendment of 1850 provided for election of Cireuit Judges by the people begin- 
ning with the general election of 1853. The term of office was designated as six (6) 
years instead of life. It was also provided that whenever the General Assembly created 
a separate Supreme Court, the justices would be elected in the same manner for the same 
term. 


An Act of 1851 provided for the first separate Supreme Court. Annual sessions were 
to be held in Tallahassee, Jacksonville, Tampa and Marianna. 


The Constitution of 1865 actually created the first Supreme Court. A Chief Justice 
and'two Associate Justices were to be appointed by the Governor by and with the advice 
of the Senate for a term of six (6) years. 


The only change made by the Constitution of 1868 was to provide that the term 
would be for life or during good behavior. 


The Constitution of 1885 provided for election by the electorate, as today, for a term 
of six (6) years, as today. The Chief Justice was to be designated by lot. 


An amendment in 1902 directed the Governor by and with the consent of the Senate 
to appoint three more justices to hold office until June, 1905. Thereafter, the Legis- 
lature was to fix the number of justices, but not less than three or more than six. 


An Act of 1905 definitely fixed the number of justices at six and it so remained until 
reduced to five by an Act of 1911. However, an Act of 1923 again increased the number 
to six as it is today. 


An amendment in 1926 provided that the Chief Justice was to be selected by the 
Justices for a two year term. An Act of 1939 fixed the salary of the members of the 
Court at $7,500.00. 


Work of the Court 


From 1933 to 1938 the Court heard 5559 cases as against 105 cases for the five year 
period from 1845 to 1850. 


In 1938 decisions were rendered in 797 cases. However, during the same year 820 
cases were docketed. 
The 797 cases decided in 1938 consisted of 174,590 pages of records, briefs, ete. If 
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each Justice read all of these pages, it would be necessary for him to devote 3491 hours, 
or 15 hours per day for the 220 working days, to the task. This would be equivalent to 
reading “Gone With the Wind” every day and one-half. And this allows no time for 
writing opinions, oral arguments or conferences with other members of the Court. Many 
of thse cases involved publie questions of tremendous importance. 


The above cases do not include the large number of extraordinary matters that re- 
quired the time and attention of the Court during that year. 


Comparison of Work with Other Courts 


The average number of cases disposed of by the Supreme Court of Florida each 
year is 809. Only the Supreme Court of Kentucky, with seven Justices and four Com- 
missioners, has averaged more—900. The Supreme Courts of Missouri, with seven 
Justices and six Commissioners, North Carolina, with seven Justices, and Oklahoma, with 
nine Justices, are the only others that have averaged more than 500. 


The Supreme Court of Alabama, with seven Justices, averages only 400 eases. 


Arguments in Favor of Amendment 


The addition of a seventh justice will eliminate 3-3 decisions, resulting in the affirm- 
ance of the Lower Court. It is possible for two Cireuit Judges to differently interpret 
the same law, and if on appeal the Supreme Court is equally divided, each interpretation 
will be affirmed. This situation may well occur in a single Circuit, such as the Fourth 
or the Eleventh, at Jacksonville and Miami, respectively. One of the Cireuit Judges could 
rule one way, and another Cireuit Judge rule the other way, on an important question of 
law, and in the event of a 3-3 deadlock in the Supreme Court in each case, there would he 
two conflicting rules of law in the same locality, and subsequent litigants would win or 
lose their cases on the same point, depending on which Circuit Judge they came before. 
This would create an unfortunate and deplorable situation. It staggers the mind to con- 
sider what might have been the National consequence, had the United States Supreme 
Court, in some of the past periods of crisis, contained only eight Justices, with four to 
four decisions resulting on important Constitutional questions. The same danger is pre- 
sented on a Statewide scale under our present system. 


The amendment provides that with a seventh justice the Court is to operate in two 
divisions. The Chief Justice will serve with each division. As a consequence, the Court 
will virtually function as two separate Courts. It is apparent that such will tremendously 
increase the efficiency of the Court. Opinions will be of better quality because of more 
time being available for the consideration of each case and preparation of opinions. 
Delays that often affect the publie interest, as well as that of litigants, will be materially 
reduced, if not eliminated. It is estimated that the efficiency of the Court will be in- 
creased at least 33 1-3%, 


Certainly such an increase in efficiency is in the publie interest. The Supreme Court, 
one of the bulwarks of our demoeracy, should be so constituted as to permit the maximum 
efficiency. 


Comparison of Population and Number of Cases 
with Number of Justices 


The Supreme Court first consisted of six justices in 1902 when the population of the 
State was approximately 550,000. Today we have only six justices with a population of 
1,877,791. 


Tn 1911 when the population was approximately 775,000 the Legislature reduced the 
number of justices to five. However, in 1923 when the population was approximately 
1,150,000 the number was increased to six. Although there has been more than a 60% 
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increase in population between 1923 and 1940, no additional justice has been provided. 
This is less than the increase between 1911 and 1923 when the sixth justice was again 
added. 


During the past decade, according to the 1940 census figures, just released, Florida 
lead the nation in inerease in population at the rate of 27.9%. It is reasonable to expect 
that due to the National defense program in Florida, and for other reasons, the popula- 
tion will increase just as much, if not more, during the next ten years. This has been par- 
ticularly true in the southern section of the State, where the growth has been most rapid. 
These increases in population are reflected in the increase in the work of the Supreme 
Court. 


In considering the population of Florida, the thousands upon thousands of visitors 
and temporary residents should not be forgotten. They add greatly to the burden of the 
Court, particularly because of the ninety day divorcee law and automobile accidents. 


Many States with a population less than Florida have seven or more justices and 
some probably have intermediate Courts of Appeal or Commissioners. 


Alabama, with a population of 2,830,285 and practically no temporary residents, has 
seven justices and an intermediate Court of Appeals, 


It should be borne in mind that in 1902 there were practically no automobiles, no 
moive trucks, no ninety day divorce law, and many of the other things that are responsible 
for inereased litigation at the present time did not then exist. Only 400 cases were 
docketed in 1902 and 654 in 1923. In 1938 there were 820 cases docketed, or over twice 
as many as in 1902 and 25% more than in 1923. 


Amendment Should Be Adopted 


Accordingly, it seems clear that the Seventh Justice Amendment has real and sub- 
stantial merit. Its passage would increase the efficiency of the Supreme Court. Its 
passage would obviate unfortunate three to three decisions in the Supreme Court. It is 
hoped, and believed, that the voters of Florida will benefit themselves and adopt this 
amendment by a substantial majority on November 5th. 
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EVIDENCE—ADMISSIBILITY OF EVIDENCE OBTAINED BY WIRE TAPPING.—Defend- 
ant and others were convicted of smuggling and concealing alcohol, and of conspiring to do so. 
Convictions were procured on evidence consisting of intercepted telephone conversations, and 
on evidence made accessible through the use of these conversations.. Defendants appeal 
claiming the convictions to be erroneous because based on evidence secured in violation of 
Section 605 of the Federal Communications Act of 1934,2 which outlaws the interception of 
communications without the authorization of the sender. Held, that the admission of the 
intercepted conversations was “inconsistent with ethical standards and destructive of per- 
sonal liberty,” and a violation, of the Communications Act, so that a conviction based thereon 
could not be sustained. Judgment reversed. Nardone et al v. United States, 60 Sup. Ct. (1939). 


In another case pertaining to the same question, the defendant and others appealed from 
a conviction for using the mails to defraud and for conspiracy to so use them. in this case 
the convictions were also secured on intercepted telephone conversations, but they were 
mainly intrastate communications instead of interstate as in the Nardone Case. The govern- 
ment contended that Section 605 of the Communications Act outlawed only interstate com- 
munications. 3 Held, that section 605 of the Communications Act outlaws the interception of 


both interstate and intrastate communications. Weiss et al. v. United States, 60 Sup. Ct. 269 
(1939). 


To fully comprehend these decisions, it is necessary to examine the wording of the statute 
involved. Section 605 is divided into four separate clauses separated by semicolons. The 
first and third clauses deal with divulgence of messages by persons engaged in receiving or 
transmitting them, and only forbids unauthorized interception of “any interstate or foreign 
communication.” In the second and fourth clauses, however, interception and divulgence of 
“any communication” by any person not authorized by the sender is forbidden, and the Su- 
preme Court applied these latter clauses in outlawing the interception of intrastate as well 
as interstate communications.4 


The Weiss case also goes into the question of “authorization.” The government con- 
fronted one of the defendants with phonographic records of the intercepted conversations. 
The -defendant decided to plead guilty and consent to the divulgence of the subject matter. 
Having so persuaded the defendant, the government contended that it had satisfied the “au- 
thorized by sender” requirement of the statute. The Supreme Court felt otherwise, and, said 
that voluntary consent was necessary; an enforced agreement or assent given by the defend- 
ant in hope of leniency would not do. 


As far as the federal courts are concerned, the Supreme Court thus seems to have settled 
the long debated question of whether evidence gained by wire tapping by federal agents 
should be admissible. These decisions are specially interesting in light of the fact that, until 
very modern times, the means of which evidence was obtained was never regarded as import- 


1There are two Nardone Cases, 58 Sup. Ct. 275; 60 Sup Ct. 266. In the first Nardone Case, 
the Supreme Court barred the admission of the telephone conversation itself into evidence. 
In the second, the Supreme Court went further and barred the admission of any evidence 
made accessible through the use of the telephone convesation. In both cases, the lower court 
convicted Nardone and the Supreme Court reversed the conviction. 

247 U.S. C. S. 605 (1934). 

3 It had been held in Valli et al. vs. United States, 94 Fed. (2d) 687 (C. C. A. 5th, 1938) that 
S 605 of the Communications Act did not apply to intrastate communications. 

4 Weiss v. United States, 60 Sup. Ct. 269, 271 (1939). 
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ant in determining whether such evidence should be admitted. 5 Until Weeks v. United 
States,eé in 1913, the common law rule, which allowed evidence to be admitted into court irre- 
spective of whether it had been legally or illegally obtained,7 had not been modified. Then, 
a few years later, in the famous case of Olmstead v. United States,s the question of wire tap- 
ping first arose. At that time, it was a constitutional question, there being no statute or 
direct legislation on the subject. In this case, the legality of wire tapping was questioned 
under the “illegal search and seizure” protection of the Fourth Amendment. The Supreme 
Court held that in the absence of direct legislation on the subject, wire tapping by federal 
agents was permissible.s Direct legislation came in the form of the already cited Communica- 
tions Act of 1934. By statute, then, Congress has now outlawed the use in federal courts of 
evidence which has been procured by wire tapping by federal agents. 


Under these recent cases and statutes the trend seems to be definitely in favor of further 
restricting the use of evidence obtained in an unethical manner. There is, however, excellent 
authority strongly favoring the admissibility of wire tapping evidence in the courts.1o0 It 
must be admitted that with a plague of lawlessness afflicting the country today, it does not 
seem entirely consistent to restrict further the cperation of law enforcement in this manned. 


William Carry. 


5 Wigmore, Evidence (Stud. ed., 1935) S 334. 

6 232 U. S. 383. This case held that evidence obtained in violation of the Fourth Amendment to 
the United States Constitution could not be admitted in the federal courts. 

72 Wigmore, Evidence (2d ed., 1923) S 2183. 

8277 U. S. 488 (1928). 

9It was thought that wire tapping by federal agents did not violate the Fourth Amendment, 
and that its introduction into evidence was not self-incrimination within the Fifth Amendment. 
10 Wigmore, Case Comment (1928) 23 Iil. L. Rev. 377. 


LIBEL AND SLANDER—PROOF OF CLAIM ON SURETY BOND AS PRIVILEGED— 
Plaintiff was an employee of defendant. Defendant suffered a shortage of funds because of 
a bookkeeper’s mistake. A surety bond carried by defendant covered only losses caused by 
fraud or dishonesty of employees. To recover on the bond defendant, wholly without knowl- 
edge of proof of any fraud or dishonesty on part of plaintiff, filed a sworn statement with the 
surety company alleging that the loss was caused by dishonest misappropration by plaintiff. 
Plantiff claims that the statement is libelous, and sues to recover damages on account 
thereof. Defendant contends the statement was privileged. The lower court granted defend- 
ant a new trial after a verdict for the plaintiff. Plaintiff brings error. Held, that a false 
and libelous statement contained in an employer’s proof of claim on a surety bond of an 
employee is not provileged where the statement is completely without foundation or proof 
and in utter disregard of the employee’s rights. Judgment reversd. Merriman v. Lewis, 194 
So. 349 (Fla. 1940). Thomas, J., dissents. 


Defamatory statements uttered in the course of judicial proceedings may enjoy an abso- 
lute privilege from forming the basis of a cause of action, even though they are false and 
malicious.1 According to the court in the Merriman case this privilege does not, as asserted 
by the defendant, extend to statements made to a surety company as a basis for proving and 
collecting a claim from it. This conclusion was well founded. Making an affidavit before 
a notary does not partake of the character of a judicial proceeding. Private proof of a claim 
in this matter does not involve the same public interest in favor of free and fearless presen- 
tation of matters as is involved in judicial proceedings.2 Probably, however, the making of 
proof to the surety did present an occasion for a qualified privilege. The case would seem to 
come wthin the rule that there is a qualified privilege if the communication is made in good 
faith and in reference to an occasion in which the person communicating has an interest or 
duty in making the statements unless there has been an abuse of it to gratify malice or ill 
will.s On the point that the facts were such as to make out an abuse of such a privilege, the 
Merriman case appears to have the support of earlier authority.4 Apparently it was the 


(1) Ange v. State, 98 Fla. 538, 123 So. 916 (1929); Myers v. Hodges, 53 Fla. 197, 44 So. 357 
(1907). 

(2) See Cooley, on Torts (4th ed. 1932) 527. 

(3) Briggs v. Brown, 55 Fla. 417, 46 So. 325 (1908); Coogler v. Rhodes, 38 Fla. 240, 21 So. 109 
)1897); Montgomery v. Knox, 23 Fla. 595, 3 So. 211 (1887). Cooley, op. cit. supra note 2, 
at 537; 17 R. C. L. 341. 

(4) Briggs v. Brown, 55 Fla. 417, 46 So. 325 (1908) (Where similar facts were held to make 
out an abuse of a qualified privilege). 
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theory of the court that the jury was justified in inferring malice from the reckless and 
negligent manner in which defendant acted. Clearly such an inference wag permissible.s In 
so far as the opinion intimates that lack of probable cause makes out an abuse, regardless of 
honest and good faith belief in the truth of the statement, it takes a minority view.s Even 
so regarded, however, the decision is not entirely unsatisfactory, and it is in harmony with 
the modern tendency to extend the law of defamation in the field of negligence. 


Carlotta Washbuine. 


(5) Coogler v. Rhodes, 38 Fla. 240, 21 So. 109 (1897). 
(6) Toothaker v. Conant, 91 Me. 438, 40 A. 331 (1898). RESTATEMENT, TORTS (1938) S 
601; Hallem, Character of Belief Necessary for Conditional Privilege in Defamation 


(1931) 25 ILL. L. REV. 865; Note, Defamation, Qualified Privilege, Character of Belief 
Necessary (1938) U. OF PA. L. REV. 353. 


LABOR LAW—LEGALITY OF PICKETING—Plaintiff operated its retail store on an open 
shop basis. None of its employees belonged to a union nor did they desire to join one or have 
any dispute with plaintiff. Defendant union demanded that plaintiff compel its employees to 
join the union, and that plaintiff enter into a collective contract with the defendant. Plaintiff 
refused this demand but said that its employees were free to join the union in a voluntary 
manner. Defendant began to picket plaintiff’s store. The picketing was peaceful and non- 
violent, but apparently effective to inflict considerable economic loss on plaintiff. Plaintiff 
seeks an injunction against the picketing, which was granted by the lower court, and defend- 
ant appeals. Held, that picketing in the absence of a strike in order to secure unionization 
and a closed shop is unlawful and enjoinable, even though peacefully conducted. Judgment 


affirmed. Retail Clerks Union vy. Lerner Shops, 193 So. 529 (Fla. 1939). Fuford and Chap- 
man, JJ., dissent. 


Courts have long been troubled with the extent to which picketing should be permitted as 
a lawful means of labor pressure. Early cases are to be found outlawing all picketing on the 
assumption that it is inherently militant and coercive, and that the expression “peaceful 
picketing” involves a contradiciton of terms.1 Most of the later cases at least pay “lip serv- 
ice” to the rule which permits picketing if it is for a proper purpose and so long as it is 
conducted in a peaceful manner without fraud, force, violence, or intimidation.2 So nebulous, 
however, are the concepts underlying the qualifications to this rule that the line of demarca- 
tion between lawful and unlawful picketing has been marked with considerable inexactitude 
and uncertainty.3 With the notable exception of New York,4 the majority of jurisdictions 
regard picketing (even peaceful) in the absence of a strike as unlawful.s The same treatment 
has often been accorded picketing to secure a closed shop.e Secure support for the Lerner 
decision can, therefore, be found in cases from other states. Previous Florida picketing cases7 
did little to point the way for the Lerner case. Largely by way of extensive and undirected 
quotations from outside cases and secondary authorities, a number of pronouncements were 


(1) Pierce v. Stablemen’s Union, 156 Cal. 70, 103 Pac. 324 (1909); Lyon & Healy v. Piano, ete. 
Workers’ Union, 289 Il. 196, 124 N. E. 443 (1919); Beck v. Railway Teamsters’ Union, 113 
Mich. 497, 77 N. W. 13 (1898). “There is and can be no such thing as peacable picketing 
any more than there can be chaste vulgarity, or peaceful mobbing or lawful lynching.” 
Atchison, Topeka and Santa Fe Railway Co. v. Gee, 139, Fed. Rep. 582 (Cir. Ct. S. D. Iowa, 
E. D. 1905). 

(2) Southern California I. & S. Co. v. Amalgamated Ass’n of Iron, ete., Workers, 186 Cal. 604, 
200 Pac. 1 (1921); Paramount Enterprises v. Mitchell, 104 Fla. 407, 140 So. 328 (1932); 

Church Shoe Co. v. Turner, 218 Mo. App. 516, 279 S. W. 232 (1926). 

(3) Gevas v. Greek Restaurant Workers’, 99 N. J. Eq. 770, 1384 A. 309 (1926). 

(4) Exchange Bakery & Restaurant, Inc. v. Rifkin, 245 N. Y. 260, 157 N. E. 130 (1927). 

(5) Missouri Pants Co. v. Amalgamated Clothing Workers of America, 2 Law & Labor, 222 
(U.S. D. C. Mo. 1929); Snead & Co. v. Local No. 7, Internat’! Molders Union, 103 N. J. Eq. 
332, 148 Atl. 331 (1928). 

(6) Plant v. Woods, 176 Mass. 492, 57 N. E. 1011 (1900); Baldwin Lumber Co. v. Internat’l 

Brotherhood, etc., 91 N. J. Eq. 240, 109 Atl. 147 (1920); Moreland Theatres Corp. v. Portland 
M. P. O. Protective Union, 140 Ore. 35, 12 Pac. (2d) 333 (1932). 

(7) Jetton-Dekle Lumber Co. v. Mather, 53 Fla. 969, 43 So. 590 (1907); Paramount Enterprises, 
Inc. v. Mitchell, 104 Fla. 407, 140 So. 328 (1932); Weissman v. Juriet, 132 Fla. 661, 181 So. 
898 (1938); State v. Berman, 189 So. 669 (1939). 
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made apparently in favor of “peaceful picketing” in general.es In actual holding the earlier 
Florida cases shed no light upon the lawfulness of picketing for unionization or a closed shop 
in the absence of a strike, and only a very merky light upon the Florida Supreme Court’s 
attitude towards picketing otherwise.s In the Lerner case it is made plain that there is a 
boundary beyond which this state will not permit powerful and over-arrogant labor organizers 
to use even “peaceful picketing” to effect the policies and desires of the union. This is in 
harmony with what many feel to be a sound public policy, and recent legislative attempts to 
strike back at ill advised and poorly controlled union activities..o Whether the Supreme 
Court of the United States would approve of this trend may well be doubted in view of its 
recent treatment of anti-picketing statutes.11 


Carl O. Teague. 


(8) Paramount Enterprises, Inc., v. Mitchell, supra; Weissman vs. Juriet, supra. 

(9) In Jetton-Dekle Lumber Co. v. Mater, a general contractor was granted an injunction re- 
straining workmen on strike against a subcontractor from picketing the building under 
construction. Later, in Paramount Enterprises, Inc., v. Mitchell, the court refused to 
grant an injunction to restrain the picketing of a theatre to compel employees to join a 
union because it was not shown that the chancellor abused his discretion. In Wiessman 
v. Juriet, an injunction was dissolved against employees picketing to compel a closed 
shop because the complaint failed to sustain the burden of proof that violence or intimida- 
tion were used. The remaining case of State v. Berman involved a municipal ordinance 
against picketing. The city’s charter gave no authority for it to enact such an ordinance, 
and it was held invalid on that ground. 

(10) Smith and De Lancey, The State Legislature and Unionism, (1940) 38 MICH. L. REV. 987; 
Note, Labor Legislation—Restrictions on Unions Contained In Recent State Labor Acts, 
(1940); 40 COL. L. REV. 165; Neuberger, Oregon Strikes Back (Jan. 28, 1939) COLLIERS, 
Vol. 103, No. 4. 

(13) Byron Thornhill v. State of Alabama, 84 Sup. Ct. 659 (1940); John Carlson v. People of 
the State of California, 84 Sup. Ct. 668 (1940). 
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